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ABSTRACT

The purpose of this study is to examine in detail the concept of impediments to
legal capacity( ‘awarid al-ahliyyah) in Islamic law in comparison with the Egyptian Civil
Code of 1948 (ECC). It is undertaken on the premise that “awarid is regulated m Islamic
law within its primary sources as well as the work of classical and contemporary jurists.
There 1s a general notion that the ECC regarding legal capacity has drawn heavily upon
Islamic law, thus, the present study attempts to verify this claam by showing the
similarities and differences between the two systems.

This research employs library based methodology. It has adopted a combination
of Islamic and Civil law approaches to the subject of impediments to legal capacity. With
respect to Islamic law reference has been made first to the Qur’an and the Sunnah
together with their commentaries. As far as the works of jurists are concerned, the study
focuses only on the four Sunni schools of law namely: the Hanafi, Maliki. Shafi‘i and
Hanbali. Reference has also been made to the works of contemporary jurists. For the
purpose of comparison with the ECC the latest amendment of the Code (up to December
2003) has been the main reference. In addition , commentaries of the ECC and other
related legislation as well as the writing of jurists have also been referred to.

This thesis consists 1n six chapters preceded by an introduction and ending with a
conclusion drawn from the analysis therein. The first chapter acts as an troduction to
the general theory of legal capacity outlining the basic features of the concept The
remaining five chapters represent the core of the research. 1.e. impediments to legal
capacity . Chapter two 1s devoted to examuning minority (sighar)and its effect on
contract. The concept of mmsanity (Junian), prodigality (safah) and duress (ikrah), as well
as mistake (ghalaf) are examined 1n chapters three, four, five and six respectively. It has
been found that although there are differences between the two systems, such as the use
of different terminologies, the study concludes that to a large extent the concept of
impediments to legal capacity in the ECC 1s in harmony with that of Islamic law. In the
case of dissimilarities, suggestions have been made to revise some provisions in the ECC
to be in line with or approximate to that of Islamic law
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NOTES ON TRANSLITERATION

The transliteration used in this thesis is based on Encyclopaedia of Islam with shight
variation.

Consonants
c (hamza) , U (dad) d
< (ba’) b o (ta’) t
= (ta) t = (za’) Z
S (tha) th ¢ (ayn) C
¢ (jim) ] ¢ (ghayn) gh
« (ha’) h — (ta”) t
« (kha’) kh S (qaf) q
3 (dal) d £l (kaf) k
3 (dhal) dh 3 (lam) l
J (ra’) r 0 (mim) m
J (zay) Z O (nun) n
H (sin) S 3 (waw) W
S (shin) sh 0 (ha’) h
o= (sad) S s (ya') y
YVowels

_ Arathah) a long fathah a
. (kasrah) I long kasrah i

~ (dammah) u long dammah u

Tanwm is represented by an, in, un respectively

Transliteration mvolves only Arabic words. Others will be written in italics

AV



ECC
EMECC
EgCC
PBUH
CPC
LGP

(X : XX)

ABBREVIATIONS

Egyptian Civil Code of 1948

Explanatory Memorandum of the Egyptian Civil Code
Egyptian Court of Cassation

Peace be Upon Him

Civil Procedure Code

Law of Guardianship Over Property of 1952

Relating to Quotations from the Qur’an where x
indicates s arah (chapter) and xx indicates ayan (verse)

such as (1:2) which means s arat al-Fatihah verse 2
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INTRODUCTION

Freedom to enter into contract is one of the features of Islamic law of contract.
According to this principle, every person is entitled and eligible to be part of the
contracting party as long as certain requirements are fulfilled. A person is said to be
competent when he 1s fully possessed of legal capacity. However, there i1s a limitation
imposed by the Sharrah upon certain parties from entering into a contract if there is
impairment i legal capacity, so imposed either to protect one of the contracting parties

or both. This is known as ‘impediments to legal capacity’ ("awarid al-ahliyyah) which is

the crux of the present study.

Objectives of the Research

The purpose of this study is to examine in detail the concept of 1mpediments to
legal capacity in Islamic law; thus, reference will be made to both primary and secondary
sources of Islamic law encompassing the Qur’an and the Sunnah as well as the works of
jurists; classical and contemporary. The study also aims to establish that Islamic law has
regulated the concept of impediment. In addition, this study will also make a comparison
between Islamic law on impediments to legal capacity and Egyptian law. There 1s a
general belief that Egyptian law regarding legal capacity has drawn heavily upon Islamic
law: thus, this study will endeavour to ascertain this claim by showing the similarities
and differences between the two systems. In the case of dissimilarities between Egyptian

law and Islamic law, suggestions will be made to revise these dissimularities.



Scope of the Research

[slamic law on ‘impediments to legal capacity’ is the crucial part of this study.
The research will touch only on matters relating to contract, which have a monetary
element 1n nature such as sale; thus, the contract of marriage, for instance, will not be the
focus of the study despite the presence of monetary element since the nature of this
contract 1S more connected with personal status. Discussion will also be restricted to
impediments which have their counterpart in Egyptian law, regardless of the legal
terminology used by this law. Thus, the concept of duress (ikrah) and mistake (ghalat) in
spite of being categorized under the topic of defects of “will' (‘uyiib al-iradah) ' will be
included i this study. Furthermore, the relationship between ‘impediments to legal
capacity’ and ‘defects of will’ in the Egyptian Civil Code “is so close that some writers
conclude that the existence of both would lead to the same effect. This 1s further
strengthened by the fact that these two concepts are discussed under one umbrella term
by the vast majority of jurists.” It is to be noted that Islamic law in a broader sense has
recognized a number of impediments; however, this study 1s only confined to those
which concern contract, namely, minority( sighar), insanity( junin), prodigality (safah)
duress (ikrah) and mistake (ghalaf). As such, impediments such as journey( safar) and
menstruation (hayd) will be left out. Apart from this, another criteria taken into

consideration in determining the area of research 1s that the ECC has clear provisions

' Defects of will CUy b al-iradah) and defects of consent( “uy b al-rida) are synonymous, both
terms will be used interchangeably throughout the this study.

* Hereafter cited as the ECC
> Some jurists discuss these concepts under causes of nullity (asbab al-butlan) while other discuss

them under defects of consent( “‘uyib al- rida). According to this latter. factors such as deception
(ghubn) and mistake (ghalaf) are mdications (qarmah) of defects of consent as similar to
minority sighdr which is also considered as mdication to defects of consent. See, al-Hajj,
Nazariyyat al-Bullan f1al-Figh al-Islamiwa fi al-Qanin al-Madanial-Misri, n.p, n.d. p.357



regarding these impediments. It is important to note that in discussing legal issues
emphasis will be given to the Sunni school especially those belonging to the four famous
schools of thought.* The reason for restricting this study to the Sunni sect 1s due to the
fact that Egypt belongs almost exclusively to this sect. Indeed, the exhausting number of

references and divergences of opinion among the Sunmni school increase the need to

narrow down the focus of the research.

With regard to Egyptian law, the study will focus on the New Civil Code of 1948,

However, some other laws such that of Guardianship Over Property of 1952 and that of

Personal Status will be referred to whenever necessary.

Methodology of the Research

The proposed study attempts to explore the concept of impediments to legal
capacity in Islamic Law and Egyptian law. Therefore, research methodology is mainly
library based n nature. With respect to Islamic law, reference will be made first to the

text of the Qur’an and Sunnah together with their commentaries.

With regard to the classical Sunni schools of law, the opinions of the four

established schools, namely Hanafi, Maliki, Shafi‘i and Hanbali are to be consulted. The
classical manuals such as al-Mabs it Mawahib al-Jalil , Al-Majm ¥ and al-Mughni, are
examples of various books representing these schools. Aside from this, classical books
on principle of jurisprudence (usil al-figh) such as Kashf al-Asrar and al-Tawdih are of

equal importance to the topic of impediments to legal capacity which 1s treated quite

‘ These schools are: the Hanafi, the Maliki, the Shafii and the Hanbali.



comprehensively therein. The works of contemporary scholars are no less important;
thus, for instance, the writing of Ahmad Ibrahim and Khallaf on this subject will be

analysed .

It should be noted that in citing the views of jurists, the writer will not cite any
opiion from any book which does not constitute an original source. For instance, al-
Mughni despite the fact that its author is Hanbali, also contains other opinions such as
those of Hanafi and Shafi‘i: thus the opinion of Hanafi cited in this book will be omitted

unless expressed by Hanafi in their own works.

For the purpose of comparison with Egyptian law, the latest amendment of the
New Civil Code of 1948 ( up to December 2003)will be the main reference; of equal
importance are commentaries to this Code, such as al- Wasit by al- Sanhiiri, al-Ta‘liy ‘ala
al- Qanin al-Madani by Anwar Tulbah and the like. The Code referred to is in the
Arabic version and its translation into English, especially that of “Abd al-Fattah Murad.

however, if there 1s any discrepancy between the two, the Arabic version will prevail.

Besides this, as the nature of the study 1s Egyptian law in general and the Civil
Code in particular; reference will also be made to the works of Egyptian jurists pertaining

to this research. Therefore, books like al-Madkhal ila al-Oanian by Nabil Ibrahim,
Masadir al-Iltizam by Faraj al- Suddah, Dur s fi Nazariyyat al-litizam by ~ Muhammad
°Ali Uthman and Masadir al-Haqq by al-Sanhiiri will be consulted. As in the case of the
Code itself some of the works of Egyptian law concerning the research are available in

English; if any confusion between views arises, the Arabic work will thus prevail



Equally important to this study are the Egyptian Court rulings. Although Egypt
follows a civil legal system whereby the rulings of one court does not bind the other or
even 1tself, the value of these decisions can be seen from the strong tendency from judges

to follow the previous judgments of the Highest Court-the Court of Cassation-.” Constant

reference will therefore be made to these rulings as appropriate

It should be noted that as far as terminology is concerned, - unless otherwise
stated -the research will employ the English term followed by its Arabic equivalent in the
first appearance of any term. However in certain instances whereby the Arabic terms are
mevitable and commonly used then such terms will take priority. Should there be any
confusion reference may be made to the glossary provided at the end of this thesis. In any
discussion mvolving Islamic law, unless otherwise stated the term jurists will refer to
both classical and modern jurists. Similarly if a discussion involves Egyptian law the
term jurist will refer to those who are experts m Civil law; this includes law
commentators (shurrah al-ganin), academicians, lawyers and the like. It 1s equally
important to note that the English translation of the Qur’an i1s based on Abdullah Yusuf

Ali; occasionally the original text in Arabic 1s mamtained whenever necessary.

> Created in 1931 the Court is at the apex of the ordinary justice. It is divided in two chambers:
civil(civil and commercial cases, personal status) and crimmnal. Its mam function 1s to control the
judgements of the Court of Appeal following a motion for cassation mtroduced by any mterested
party including the public prosecutor. The motion must be founded on an error of law which
would have been committed by the lower court. The allegations can be the misapplication or
misinterpretation of law, irregularity m the language of the judgement or procedural errors. Other
than cases punishable with death penalty the control of the Court of Cassation only bears on these
questions and not on the facts. See, Maugiron, Nathalie Bemard and Dupret, Baudouin (editors),
Egypt and Its Laws, Kluwer law Interational, London/ The Hague/ New York. n.d, p.xxxi



Literature review

The present study is not a pioneer in this subject; rather it is undertaken based on
previously related works. As far as classical jurists are concerned — to the best of the
writer's knowledge — there is no specific book devoted to the subject of impediments to
legal capacity (‘awarid al-ahliyyah). Most of the works of jurists on this subject are
found scattered throughout huge volumes of figh literature. However, the Hanafi school
1s distinguished from others since they devoted a specific chapter to impediments within
their work on usil al-figh such as Kashf al-Asrar by *Abd “Aziz al-Bukhari.. As for other
schools the treatment of this topic is mostly carried out within the heading of mahkim

“alayh (person upon whom legal rules are addressed);example of this kind of work is al-

Mustasfa by al-Ghazali.

With regard to contemporary literature on the subject, a number of writings have
contributed to the shaping of the present study such as the work of Husayn al-Nur
entitled: Dirasah f1 ‘Awarid al-Ahliyyah . In this book, the author has discussed in quite
detaill the theory of impediments to legal capacity, nevertheless, the scope of such a
concept has been narrowed down to cover only mental illnesses. Apart from this,
although there are discussions relating to Egyptian law, 1t appears that such discussions

are selective i nature, in the sense that that not every part of impediments 1s treated from

both Islamic and Egyptian law.

Another important work i1s “Awarid al-ahliyyah “Ind al-Usiliyyin by al-Jabtiri. As
obvious from the title, the author has adopted the perspective of usil al-figh to be the

basis of his study to cover all types of impediments. In other words, contrary to al-Nuri's



work, al-Jaburi is more comprehensive in terms of widening the concept of

impediments.

Apart from the above mentioned, there are some works dealing with the subject
of impediments to legal capacity in a different approach in that such a concept is treated
from a different nomenclature 1.e. defects of consent (‘uyib al-rida) within the
framework of the theory of contract. This kind of writings has been carried out mostly by
modemn jurists, be they of Islamic or Civil law. Examples of this approach are Masadir

al-Haqq by al-Sanhiir1 and al-Milkiyyah wa Nazariyyat al-Hag by Abu Zahrah.

In the light of this, the present study is undertaken to differ from the previous
works In two aspects. Firstly, a combmation of different perspectives namely,
perspectives of Islamic jurisprudence (figh) and its principles (usil) as well as modern
law. Secondly, this study focuses only on types of impediment which are related to

contract.

Outlines of Chapters

This thesis consists of six chapters excluding the introduction and the conclusion.
The introduction explains the purpose of the research, its scope and the methodology

used as well as the outline of the chapters.

Chapter one is devoted to introducing the general theory of legal capacity which

includes the meaning of such a concept. It also deals with the general meaning of



impediments to legal capacity (‘awarid). The discussion involves both Islamic law and

the ECC.

Chapter two focuses on minority (sighar) as an impediment. It explains in detail
the meanming of minority and its effect on contracts in both Islamic law and the ECC. In
doing so the meaning of contract and its relationship to disposal and obligation are also

discussed.

Chapter three deals with insanity (junin) and its effect on legal capacity. Apart
from discussing the concept from Islamic law and ECC, the meaning of msanity has also
been explamed from medical perspectives. This chapter also touches on imbecility

(“atah) as an impediment to legal capacity and its differences from insanity.

Chapter four 1s designed to explain the theory of prodigality (safan) in Islamic
law and the ECC. Unlike other impediments the meaning of prodigality from literal and

legal point of view as well as 1ts effect on contracts are discussed extensively.

Chapter five deals with duress (ikrah). It covers issues ranging from definition.
classification to the measurement of duress. The chapter also discusses the effect of

duress on contract and legal capacity in both Islamic law and the ECC

Chapter six is about mistake (ghalaf) from the perspective of Islamic law and the
ECC. Four main issues are examined namely, the meaning of mistake, the existence of
such concept in Islamic law, its measurement and 1ts effects on contract

Finally, the conclusion consists of an overall analysis and findings of the thesis.



CHAPTER ONE: INTRODUCTION TO GENERAL THEORY OF

LEGAL CAPACITY (AHLIYYAH)

1.1. Legal capacity in Islamic law and the ECC
1.1.1.Islamic law’

1.1.1.1 Literal meaning

The equivalent Arabic word for legal capacity is ahliyyah which derives from the
word a ha la( J e 1). The author of Mukhtar al-Sihah ‘presumably categorized it as an
already understood word. Thus, he gives no definition other than stating some examples
on how to use the word correctly. The other meanings of ahliyyah are fitness
(salahiyyah)) and deservingness( istihgag). We say for example that a person is akl to do

this work, meaning that he 1s fit to do it. In addition we also say that a person is akl to be

honoured i.e. he deserves to be honoured.”

Having said this, 1t should be noted that the literal meaning of ahlivyah is not

confined solely to the positive aspect,” nor does it apply only to junisprudence (figh )
literature only. Therefore, some writers are inaccurate in stating that the literal meaning

for ahliyyah 1s the fitness of a person to perform an act, or for its demand of him or for

' Islamic law is also referred to as the Sharfah. Since this term is widely used there is no need to
explain it in detail. In brief Islamic law is the commandment or prohibition of the lawgiver to his
servant. This was revealed through the Qur’an and the Sunnah of the Prophet P B U H. After the
demise of the Prophet P B U H other methods of deducing legal rules such as ijma” (consensus)
and giyas (analogy) were systematically used by jurist. See, Mahmasani, Subhi, Falsafat al-
Tashrf al-Islami, English edition by Farhat J Ziadeh, Penerbitan Hizbi, Malaysia, 1987,p.6 and
pp.76-82, seel also, Zaydan, °Abd al-Karim, al-Madkhal Ii Diradsat al-Sharfat al-Islamiyyah,Dar

“Umar al-Khattab, Alexandna, n.d, p.38 _
 Al- Razi, Muhammad bin Bakr . Mukhtar al- Sihhah , edited by Shihab al-Din Abi “Umar,Dar

al-Fikr, Beirut, 1993, p. 56
> See Al-Zuhayli, Muhammad . a/-Nazariyyat al- Fighiyyah ., Dar al-Qalam. Damascus. 1993,

1¥ edition, p. 130
* For instance the term ahl al-Nar(inhabitant of hell) is used in many places in the Qur’an



hus entitlement for it° This is because such a meaning only implies restricting the
positive aspect of the word, whereas the reliable sources of Arabic lexicon® are silent on

this restriction.

1.1.1.2 Technical meaning

Legal capacity (ahliyyah) generally means the competence of a human being to
acquire rights or have obligations required of him. According to the Hanafi, this is an
attribute by which a human being becomes entitled and qualified to receive rights or bear
responsibilities. ' Al-Zarqa’ defines it as a quality presumed by the law to be in a person
rendering him capable of receiving a legal injunction. ° Al-Hiji gives a more precise
definition where he states that Legal capacity is an attribute given by a lawgiver to a

person, n order to become entitled to be the subject of legal injunctions.” EI-¢ Alami

refers to 1t as the fitness of a person to enter into obligation that is to bind and be bound. ™

It seems from the above definitions that the technical meaning for legal capacity
as a term can barely be found without referring to its classification, as these definitions
either cover some of the classification or all of it. It can also be concluded that legal

capacity 1s a set of qualifications in accordance with which the person becomes able to

> Ahmad Hasan : The Principle of Islamic Jurisprudence, Islamic research Institute, International

[slamic University Islamabad, n,d, vol, 1 p. 294.

° See for instance, al-Fayriiz Abadi, al-Qamis al-Muhit, edited by Maktab Tahqiq al-Turath,
Mu’assat al-Risdlah, Beirut, 2003,7™ edition, p.963

" Al-Bukhari,°Abd al-°Aziz bin Muhammad, Kashf al-Asrar , al-Farig al-Hadithah li al-Tibaah,
1995, 2™ edition, vol 4. p237,

s Al-Zarqa’, Mustafa , al-Madkhal al-Figh al- ‘Am ,Dar al-Fikr, Damascus, 1968, 9™ edition, vol

2, p. 737
> See al- Kurdi, Ahmad al-Hiji, al -Ahwal al- Shakhsiyyah, Manshirat Jami‘ah Halab, 1990, p.

11
' El-Alami. Dawoud S, The Marriage Contract in Islamic Law, Graham & Trotman, London.

1992, p. 49
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acquire rights, bear obligations and conduct actions and transactions that are able to

produce their legal effect.”’ In the field of Islamic law, when the word ahliyyah 1s used

alone, 1t normally refers to ahliyyat al- ada’ (active legal capacity)
1.1.1.3. Legal capacity in Legal Texts (Nusiis Shar‘iyyah)

As a matter of fact every discussion concerning Islamic law must be referred to
its source. The primary sources are the Qur’an and the Sunnah followed by consensus of
jurists ({ma” )and analogy (giyas) The first two sources are also known as legal texts
(nusiis shar‘iyyah). As far as ahliyyah is concerned there is no direct verse from the
Qur’an or the Sunnah stating clearly the terminology of ahliyyah as used by the jurists.
However, this 1s not to suggest that there is no basis from these two sources regarding the
concept of legal capacity since there are several verses which are connected with legal
capacity (ahliyyah). Amongst others are:

In the Qur’an (48:26) Allah says:
“ Allah sent down His tranquillity to His Messenger and to the believers and made them

stick close to the command of self restrant. And well were they entitled to 1t (wa

ahlahi)”

Commenting on the verse Ahmad Hassan states that the word ah/ used here
implies right and obligation relating to capacity,'* and according to some authors “the

basic authority for all the preposition of law relating to legal capacity 1s the Qur anic

'! Zahra’> . Mahdi , The Legal Capacity of Women In Islamic Law [1996] ALQ , p. 245
'> Ahmad Hassan, The Principle of Islamic Jurisprudence, p. 295
3 See Mir Wali ullah, Muslim Jurisprudence and the Quranic Law of Crime, Taj Company.

Delhi, 1990.p .68
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verse (2:286) whereby Allah says: “ On no soul doth Allah place a burden greater than it

can bear”

In addition in (7:172) Allah says:

“When thy Lord drew forth from the children of Adam from their loins, their
descendants, and made them testify concerning themselves (saying). Am I not your

Lord? They said: Yea we do testify. (This) lest you should say on the day of judgement

of this we were never mindful.”

The above verses denote by implication the basic requirements for a human being
in order to be held responsible for his deeds. This 1s actually among the matters relating

to legal capacity in Islamic jurisprudence.

1.1.1.4. Types of legal capacity

Broadly speaking, there are two main categones of legal capacity : receptive legal

capacity(ahliyyat al-wujab) and active legal capacity( ahliyyat al- ada’). These two can

be further divided into ncomplete( nagisah) and complete( kamilah)"*

' Qee for instance . Zahu , Ahmad al-Najdi , Usdl al-Figh al—le@_m’ Dar al-Thaqafar al-
“Arabiyyah, Cairo. nd, vol 1, pp. 164-166 , al-Ba’li ,’Abd al-Hamid, Dawabit al- Uqid .
Maktabah Wahbah, Cairo, n.d, 1¥ edition, pp. 159-160 , Dabiir, Anwar Mahmid . a/-Madkhal li
Dirasat al-Figh al-Islami , Dar al-Thaqafat al-“Arabiyyah, Cairo, 1986, pp. 432-433
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1.1.1.4.1 Incomplete receptive legal capacity (akliyyat al-wujiab al- nagisah)

This type of legal capacity has been defined as the fitness of human beings to
acquire rights but not to undertake duties or responsibilities. °In other word ‘Incomplete
receptive legal capacity’ only possesses a positive aspect called ‘indebtedness’
(da’iniyyah) '°. This kind of legal capacity 1s associated with the foetus (janm) before
delivery. The incompleteness of this foetus is due to two reasons:; firstly, the foetus bears
two possibilities, viz: it might be delivered alive or dead. If it is delivered dead, then it
acquires no rights. But if it is delivered alive, certain rights will be given to it. With only
these possibilities, 1t 1s not entitled to all rights. Secondly, during pregnancy the foetus is
considered as part of its mother. As a result, some legal consequences affecting its
mother will also mnvolve it .For instance, if its mother is manumitted then it will be

similarly affected.

The basis for in incomplete receptive legal capacity is ‘humanity’(insaniyyah)'’
However, due to the uncertamty of life for the foetus, it only enjoys the positive aspect

of this capacity: that 1s to acquire some rights and bear no obligation.

> See :Al-Husari ,Ahmad, al-Hukm al-Shar I Wamasadiruhu. Dar al-Jil, Beirut, 1997. 3"
edition p.224,

'° Al-Zarqa’ , al-Madkhal vol 2 ,p. 741

""" EI°Alami, Dawoud S, Legal Capacity with Special Reference to the Marriage Contract, ALQ
May, 1991,p.191. There are also jurists who opined that dhimmah 1s the basis for ahliyyat-al-
wujib; see Musa, MuhammadYusuf, al-Amwal wa Nazariyyat al-“Aqd f1 al-Figh al-Islami Dar
al-Fikr al-*Arabi, Cairo, 1996, p.292
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1.1.1.4.2. Complete receptive legal capacity( akliyyat al- wujib al-kamilah)

The definition given to complete receptive legal capacity is the fitness of a person
for receiving rights and taking responsibilities.® Contrary to incomplete receptive legal
capacity (ahliyyat al-wujib al- nagisah) which only possesses the positive aspect, this
type of legal capacity has both the positive and the negative aspect. In other words, a

person possessing this capacity can be both debtor and creditor.

The jurists are agreed that the basis for this legal capacity is human life, but they
are of different opinions as to when it begins. The Hanafi are of the opinion that it starts
after the major part of the baby has been delivered whereas the majority hold that the
baby must be fully delivered for this capacity to begin.”” This kind of legal capacity will

remain until death and some jurists even opmed that 1t would remain after death until the

deceased’s debt is fully settled.”

1.1.1.4.3. Active legal capacity (alliyyat al- ada’)

This generally refers to the capability of a human being of producing acts to be In
accordance with the Shari ah. “'Al- Zarqa® defines it as the fitness of a person to

exercise activities which are dependent on ‘reason’ “agl) to be legally valid*. Another

'* Dabir, al-Madkhal p. 434

' Al-Sabiini, °Abd al-Rahman, al-Madkhal Ii Dirasat al-Tashrf al-Islami;, Matha‘ah Riyad
Damascus, 1980, 4" edition, vol2 . p.29

“ This view was criticized by Khallaf. He wrote : There is no reason to adopt such a view . In
fact the characteristic of human being will vanish upon his death. Therefore he no longer

possesses dhimmah and ahliyyah be it complete or incomplete. As for the argument that their
creditor can still claim their debt it is because the debt has become the responsibilities of the heirs

to settle it. See @ Khallaf, Abd al-Wahhab, Ilmu Usial al-Figh , Maktabat al-Da‘wat al-

Islamiyyah, Cairo, nd, p.p .136-137
“t Amir Badshah, Tays# al-Tahnr, Dar al-Fikr, n.d, vol2, p.447

2 Al-Zarqa’, al-Madkhal , vol 2 p .742
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definition offered by Abi Zahrah is the competence of a person to acquire rights and to
create them for others through his verbal action (fasarrufat gawliyyah)®. 1t is quite clear
that al-Zarqa’s definition is more comprehensive since it includes word and deed rather
than confining 1t to verbal action. Similar to receptive legal capacity this type of capacity
can also be divided into ‘complete’ and ‘incomplete’ due to the development of the life
of human beings.**Incomplete active legal capacity (akhliyyat al-ada’ al —nagisah) is the
fitness of a person to conduct certain actions only. The cause for this capacity i1s
discernment® (tamyrz); thus, a discerning child is only entitled to conduct some
transactions. With regard to complete active legal capacity (ahliyyat al-ada’ al-kamilah)
it 1s the highest degree of legal capacity when a person is fit to conduct action without
any limitation. This 1s achieved by reaching the age of majority with no mental
deficiency. In addition to these two kinds of legal capacity, a person could be lacking

both types of active legal capacity , as in the case of the insane.

The above classification for active legal capacity 1s in accordance with the view
of the majority of jurists. On the other hand the Shafi%i are of the opinion that a person
may only be of full or be lacking in capacity. This 1s because the bases for this capacity

in their view are both puberty (buliigh) and reason( “aql) %

3 Abu Zahrah , Muhammad, al-Milkiyyah wa Nazariyyat al-*Aqd f1 al-Sharfat al-Islamiyyah .
Dar al-Fikr al-°Arabi, Cairo, 1977, p .281

*Misa, al-Amwdl , p. 295
“ Some add reason( ‘aq/ )together with discemment as the basis for this capacity. This is in my

opinion not necessary as in order to be discerning one must possess reason . See Badran . Abu al-
‘Ayni , Tarikh al-Figh al-Islami wa Nazariyyat al-Milkiyyah wa al-"Uqid , Dar al-Nahdat al-

‘Arabiyyah, Beirut, n.d, p. 428
% Al-Zuhayli, Muhammad , al-Nazariyyat al- Fighiyyah , p. 136
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1.1.2 The Egyptian Civil Code of 1948 (ECC)

Introduction to the Egyptian Civil Code of 1948

Betfore elaborating the meaning of legal capacity as applicable in the ECC, it is
worth mtroducing the background of Civil law in general and the ECC in particular. To
begin with, the history of Civil law has its origins in what was introduced in Rome for
the purposes of governing matters relating to its citizens. This set of laws applied only to
the citizens of Rome, however; foreigners were subject to what was known as the People
Law. Civil law then developed during the reign of Justinian to become synonymous with
Roman law by the unification of law to govern all regardless of their citizenship, and the

*" The meaning of civil law broadened in

compilation of the Encyclopaedia of Civil law.
medieval times to cover a set of rules applied in individual private relationships
regarding both financial and personal matters. Thus, the Civil law was also known as

private law.”® However, at the present time, the notion of this law has become narrower

after the separation of some of its content to create a new independent law.*

As stated above, the Civil law governs relationships among individuals in terms
of both financial and personal status. This 1s the situation in most countries adhering to
the Civil law system such as France and Italy. In Egypt, however, the Civil Code
concerns only matters pertaning to financial status, leaving personal status to be
soverned by religious law.”® When the New Civil Code was promulgated in 1948, the

situation remained unchanged except for few provisions concerning legal capacity

*" Tanaghii, Samir’Abd al-Sayyid, al-Nazariyyat al-“Ammah li al-QaninMunsha’at al-Ma‘arif,
Alexandria, 1984, pp.576-577 see also, J.A..C. Thomas, Roman law, in An mtroduction to Legal

Systems, edited by J.Duncan M Derret, London, Sweet & Maxwell, 1968, p.1
““ Salamah, Ahmad, al-Madkhal li Dirasat al-Qanin,Dar al-Nahdat al-*Arabiyyah, Cairo, 1974,

p.6

“Ibid

% See, Lutfi, Husam Mahmud, al-Madkhal li Dirasat al-Qanin Fi Daw’ Ara’ al-Figh wa Ahkam
al-Qada’ al-Nasr al-Dhahab1li al-Tib& ah, Cairo, 1998, p.62

16



*'which were attached to the Code. Nevertheless, provisions for legal capacity can still be

found 1n personal status law.

The reasons for excluding personal status may well be because of religious
factors as well as historical. As observed by Ahmad Salamah,** the importance of
nationalism over universalism led to a distinction between financial and personal matters.
This 15 because, as far as personal matters are concerned, there is no unified law for all

Egyptians, rather, the law follows the religion of the litigant. Thus, what was applied to
the Muslims is different from that applied to the Christian or the Jew>. This is not the

case when the litigation involves financial matters, as all are governed by a unified law

regardless of sect.

In addition, the formal sources of both financial and personal status have
contributed to the exclusion of personal status from the Civil Code. With regard to
financial status, the formal sources are legislative provision, custom, Islamic law and
natural law. As for personal status, the main source 1s religion and i1t has very little

codified law compared to financial status.™

This said, the question arises as to what exactly 1s meant by personal status and
what criteria are taken Imnto consideration in distinguishing this concept from financial
status. The vagueness of the concept can be seen from definitions otfered. In fact, there 1s
no single and solid definition of personal status( afwal syahksiyyah), the reason being

that no standard measurement exists to differentiate between what 1s considered as

1 Anderson, J. N. D, The Sharra and the Civil law ( The Debt Owned by the New Civil Code of Egypt and
Syria to the Shari a) The Islamic Quarterly, Vol 1, No 2, July 1954, p.35

** Salamah, al-Madkhal, p.8

PLutfi, al-Madkhal , p. 62
*? See, Salamah, al-Madkhal, p.9
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personal status and what is financial, and where the two elements are combined.” If the
element of finance were to be considered as the measurement, there are transactions such
as giit and endowment which are still considered personal, in spite of the apparent

element of finance.

In spite of this difficulty, the ruling of the Egyptian Court of Cassation™ has to

some extent shed light on the meaning of personal status. In one of its rulings,’’ the court

states:

“What 1s meant by personal status is a set of characteristics which distinguish
human beings from others, such as the state of being female or male, married,

widow or divorced whether legitimate child or not, enjoying full legal capacity or
not due to legal process |[.....] Also included are endowment, gift and bequest due

to religious nature™.

This was echoed 1n a later ruling by the same court:

“According to this court’s ruling, personal status 1s a group of characteristics,

which differentiate human beings from others [.......], with regard to monetary
matters, these are considered as financial ”®

The difficulty in determming personal status can be traced back as early as the
emergence of the term personal status itself. Before the infroduction of foreign law
during Mohamed Ali’s reign, Islamic law had been prevalent in the country, in the sense
that every aspect of litigation would be tried according to the Sharfah, regardless of the
nature of cases be it criminal (jinayah) or transaction (mu’amalah). Since the term

mu‘amalah in Islamic law includes both financial and family matters, there was no need

* Tanaghti, al-Nazariyyah , p. 273
* Hereafter cited as EgCC

" EgCC dated 21/6/1934
* EgCC, dated 28/4/1985, It is remarkable that although the period between the two rulings is

about fifty years, there is still no difference between the two. This concludes that the meaning of
ahwdl shakhsiyyah has not developed very much. If Islamic law 1s accused of being rigidity by
some quarters the same is true with regard to the modern law
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to differentiate between them as far as the court jurisdiction is concerned. Nevertheless,
all matters relating to personal status like marriage, divorce and the like might be referred

to as family law (abkam al-usrah or munakahat)

However, after the advent of foreign law (especially that of French), the
terminology of personal status (afwal shakhsiyyah) has been used instead of family law
(alkam al-usrah) in spite of the superiority of Sharis ‘ah court over personal status. The
term personal status i1s rather used to have i1ts counterpart in French Civil Code despite

the fact that the concept of personal status in French law is not identical to that of Islamic

law. This 1s due to the obvious role of religion in Islamic law compared to French law.

According to some jurists®, the terminology of personal status was justifiably
used when there was separation mn court jurisdiction; 1.e. a special court to look nto
matters relating to personal status, and another for financial matters. However, after the
abolition of the Shari‘ah courts by virtue of law No 462 of 1955, all litigation has been

put under a unified system - the National Court. Thus, the continuous usage of personal

status 1S no longer justifiable.

In my opinion, although this argument has its strengths, the term personal status
has a very close connection with religious points of view. For Muslims no law repugnant
to Islam shall be imposed on them, especially those related to their personal matters. As
for the rest of the law it can be seen that there are provisions in the ECC which are not n

accordance with Shars ‘ah. In other words, matters relating to personal status are too

sensitive to be touched upon by foreign law when mtroduced in Egypt.

¥ See, Tanaghi, al-Nazariyyah, pp. 277-279
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It should be noted that the New ECC was promulgated in 1948 to repeal the old
one and came into force in 1949.% In general, the sources of this Code were described as
comparative law, Egyptian civil law and the Sharfah. In drafting this Code reference
was made not only to the French codes but also to all major codes systems such as
Germanic and Polish codes*'. The ECC contains 1149 articles divided into four main
chapters with provisions relating legal capacity are mainly placed in the preliminary

chapter.

Having said that, as far as the meaning of legal capacity is concemed, the ECC
does not stipulate any defimtion for it, leaving the matter to be interpreted by jurists and
Judges. Some jurists define this term as the fitness of a person to receive rights and bear
obligation as well as perform legal acts*’, while others refer to it as the capability of a
person to be subject to rights — whether for or against him — and to assume legal acts
related to such rights.* It is observed from these definitions that, similar to Islamic law |
Egyptian law also recognizes two type of legal capacity, receptive and active. Yet, the
Mushim jurists seem to have restricted legal capacity to human beings as can be seen

from their definitions.”* However, Egyptian jurists have clearly extended the concept of

® See, Enid Hill, Al-Sanhuri and Islamic law, Cairo Papers on Social Sciences, The American

University Press, Cairo, 1987, pp.66-70

* Richard A.Debs, The Law of Property in Egypt, Islamic law and Civil Code, n.p, n.d,p.147

* Abi Satit, Ahmad Hishmat, Nazariyyat al-lltizam f1 al-Qanin al-Madanr al-Misri Maktabah
Wahbah, Cairo, 1945, p.101

¥ See for instance, Yahya, ‘Abd Waddd , Durds Fi Mabadi’ al-Qaniin, Dar al-Nahdat al-
Arabiyyah, Cairo, 1980,p. 262, Shanab, Muhammad Labib, al-Madkhal Ii Dirdsat al-Qaniin, Dar
al-Nahdat al-Arabiyyah, 1968, p. 129, Salamah, al-Madkhal , p. 31, al-Sharafi, Muhammad Ali
Abdullah, , Hukm al-Tasarruf@ al-Qaniniyyah li Faqid al-Ahliyyah fi al-Qanin al-Yamani,
Dirasah Muq aranah, Phd Thesis, Cairo University, p. 26

* The word human being ( insdn) as appears in classical definitions of legal capacity seems to
suggest that there was no systematic treatment regarding juristic person in Islamic law. This has
perhaps led some authors such as Schacht to deny the existence of juristic person m Islamic law,
see, Introduction, p. 125. It 1s worth citing the words of Abdur Rahim regarding the stance of
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person to cover both natural person and juristic person, such as companies and

corporations. *

1.1.2.1 Receptive legal capacity

Similar to Islamic law, this is the fitness of a person to acquire rights and bear
obligations 1.e, his fitness to be either i positive or negative aspect regarding rights. In
other words receptive legal capacity is the fitness of a person in order that he receives
rights and performs duties.* Some jurists while discussing the concept of legal capacity
have also referred to it as legal personality (shakhsiyyah qganimiyyah) as evidenced by al-
Sanhun °s statement. After defining ‘receptive legal capacity’ he writes;

“In fact, receptive legal capacity by this definition is from legal point of view the

person itself. Thus, a person- whether natural or juristic- 1s considered as such in

the eye of law due to the fact that he 1s entitled to receive right and bear duties.

Accordingly all human beings ( after the abolition of slavery) are deemed to be
legal persons fulfilling the criteria of legal capacity”*’

i—

Muslim jurist toward the concept of juristic person (shakhsiyyah i°tibariyyah). He states : = It may
be doubted whether the earlier junists would recognize an artificial or juristic person. The state or
community 1s regarded by them as holding and exercising the rights of God on His behalf
through the Imam. Similarly the deceased 1s spoken of as having rights and obligations and not
his estate, for the law deal both with a man’s spiritual and worldly rights and obligations of a
person cannot be said to be altogether lost on his death, inasmuch as he is entitled to have his
funeral expenses and his debts and other obligations discharged out of the estate. But later jurists
secem mclined to recognize an artificial person, for mstance they would allow a gift to be made
directly to a mosque, while the ancient doctors would require the intervention of a trustee” , The
Principles of Muhammadan Jurisprudence, P L D publishers, Lahore. n.d, p.218, see also al-
Khiili, Ahmad Mahmud, Nazariyyat al-Shakhsiyyat al-I'tibariyyah bayn al-Figh al-Islani wa al-
Qanim al-Wad 1 Dar al-Salam, Cairo, 2003, 1% edition, p75 onwards.

* Article 52 of the ECC conceming juristic person among others states; juristic person are 1-the
states, the Provinces, Towns and Villages m accordance with the provisions fixed by law. besides
The administrations, department and other public institution to which the law has granted the
status of juridical personality.

“Al- Badrawi, ‘Abd al-Mun®im, al-Nazriyyat al-“Ammah li al-lltizamar, nd, np, p.116 .
‘Arjawi, Mustafa, Dawabit al-Ahliyyah wa ‘Awariduha fi al-Figh al-Islami wa al-Qanin al-
Wad'i Majallat al-Buhuth al-Fighiyyah wa al-Qaniniyyah, Azhar university. Damanhiir, 1986.
vol 2, p. 129

Y Al-ganhﬁﬁ, "Abd al-Razzaq, al-Wasit fi Sharh al-Qanin al-Madan' al-Jadid, Dar Ihya’ al-
Turath al-Arabi Beirut, nd, vol 1. p.268, Also belong to this view are Abd Mun® im Faraj al-
Suddah .see:Masadir al-lltizam, Dar al-Nahdat al-"Arabiyyah, Cairo, n.d, p.160, Jamil al-
Sharqawi , Duris fi al-Nazariyyat al’Aammah li al- Haqq ,p.120

21



Therefore, according to this view legal personality can be either incomplete on
complete in a similar way to receptive legal capacity *°; hence ,foetus in the womb is said
to possess incomplete legal personality because of the incompleteness of its legal

capacity.

On the other hand, there are jurists who distinguish between ‘legal capacity’ and
‘legal personality’ in the sense that every one possesses ‘full legal personality’, even the
foetus in the womb. With regard to the extent of right which this personality can acquire
this may differ from one person to another .In other words, according to this view legal

capacity can be either incomplete or complete whereas this is not the case in legal

personality. *

1.1.2.2. Active legal capacity

As 1n Islamic law when the word legal capacity is used alone it refers to active
legal capacity > which is defined as the capability of a person to perform “legal acts”
(tasarrufat ganimiyyah) or to utilize his right °'. The term “legal acts” here denotes the

5352

intention directed to create a specific “legal effect” . Since this legal effect is caused by

that direction of mtention it does not naturally result in such an effect except by ‘a

consctous willing’ of it. > Therefore, in order to make a legal act valid in the eyes of the

* Similar to Islamic law legal capacity can be divided into two; incomplete and complete. The
incomplete capacity carries only the positive aspect, meaning that 1t has only the capability to
acquire certain rights and it 1s not responsible to perform duties. This kind of legal capacity is

restricted to foetus in the womb 1n similar way to Islamic law,

¥ °Arjawi, Dawabit, pp.130-131,

* Al-Fiqi, Muhammad ¢ Ali Uthman, Dur s fiNazariyyat al-Iltizam, n.p, 2002, 1* edition, p.115

' Al-Sanhiiri, al-Was#, vol 1,p.268, al-Ba’li, Dawdabit al-“Uqid, p.163 , al-Badrawi, al-
Nazariyyat al-“Ammah li al-lltizamat,p.118, Salamah, al-Madkhal, p.39, Jumai‘l, Hasan, Mabadi’
al-Qanian, n.p, 1996,p.400

% Al-Ba°li, Dawabit al-“Uqid, p. 163

> Al-Badrawi, al-Nazariyyah, p.118
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law a person from whom this act proceeds must possess active legal capacity. However,
If the acts involved-whether beneficial or harmful- are physical or tangible (‘amal

maddi)>* active legal capacity 1s not necessary for a person to be held responsible because

the law alone determines the effect of such acts.”>

The basis for active legal capacity is discernment (tfamyr); thus, every legal act
should come from “a discerning will”( iradah mudrikah) through ‘reason’. Therefore a
person who 1s possessed of the highest level of discernment is considered as having
complete active legal capacity which entitles him to perform legal acts. Likewise, in the

case of msufficient discernment he is said to be possessing incomplete active legal

capacity.”

1.2.Relationships between legal capacity and some associated terminologies

1.2.1 Legal capacity and dhimmah(engagement)
1.2.1.1 Islamic law
The discussion on legal capacity in the work of jurists has inevitably led to the

discussion of dhimmah, lhterally, a word that has more than one meaning. Among its

meanings are covenant( “ahd), peace (aman) and guarantee (damén).”Though there 1s

somehow a close connection between these three, as far as the research 1s concerned. the

most suitable meaning for dhimmah 1s covenant .

>* A physical act is an act which is not intended to bring legal effect by the will of a person, its
legal effect 1s by virtue of law urespective of whether or not the act was intentional; for example
when a person damages another’s property with or without intent, it is the law which orders those
involved to pay compensation. See, al-Badrawi, al-Nazariyyah, p.118

> Ibid, p. 120

>° Sanhuri, al-Wasit,

" Al-Kabashi , , al-Dhimmah wa al- Haqq, p. 17
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The word dhimmah appears in the Qur’an in more than one place; for instance, In
(9:10) Allah says:
“In a believer they respect not the ties either of kinship or of covenant(dhimmah).

It 1s they who have transgressed all bounds.”

Technically, jurists are of different opmions in defining dhimmah. According to
some Hanafi, dhimmah is an attribute by which a person becomes fit for what he is
entitled to and what he is obliged to do.”® It is obvious from the definition that dhimmah
is a quality attached to a person, and this view accords with some Maliki, Shafii and
Hanbali although with some differences in the wording.”” In contrast, some other jurists
such as al- Bazdawi and Ibn Malik have opined that dhimmah is not an attribute but is an
essence (dhat) and soul; thus, they defined dhimmah as a soul or person who bears the
responsibility through his covenant.’ In this definition dhimmah has been construed as a
covenant with the soul, a receptacle of that covenant. The relationship between dhimman
and man is one between something being contained (A4all) and its container (mahal), a
relationship between a body and 1ts place®’. Having its close relationship with man,

dhimmah has therefore been personified. That 1s, the place in which the quality resides

assumes the name of that quality( tasmiyyat al- mahal bi ismi al- halh)®* 1t is perhaps

** Al-Kabashi, al Dhimmah wa al- Hoqq . p. 18
* For instance Al-Khirshi from the Malikis says: Dhimmah is a quality assumed to a person

which accept iltizam (to be obliged)and ilzam (to oblige)
Al-Bujayrimi from the Shafi’i defines dhimmah as: A standing attribute in a person suitable to

ilzam and iltizam , Hashiyat al-Bujayrimi, vol 2, p.406

Al-Bahiiti from the Hanbali says; Dhimmah is a quality by which a person becomes fit to
ilzam and iltizam, Kashshaf al-Qind , vol 3, p.289
0 Al-Jabtiri, “Awarid al-Ahliyyah , pp 95-97
°' Ahmad Hasan , The Principle of Islamic Jurisprudence, p. 298
° Ibid
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according to this view that the personification of dhimmah is necessary to avoid the

establishment of legal rules (fnkm shari)on a non existent presump‘[ion‘.63

Apart from the opinions discussed, there are some other jurists who hold that
there 1S no need to give a technical meaning to dhimmah. According to them, every
analysis involving dhimmah in figh literature refers only to its literal meaning.*'In their
view, for example, when the Shars ‘ah has enabled a creditor to secure repayment from
his debtor, this enablement alone is the cause to oblige (i/zam) and be obliged (iltizam).

and therefore there is no need to presume the existence of dhimmah.®

This said, 1t 1s notable that the differences of views regarding the definition of
dhimmah whether it 1s a quality or an essence or neither, render no legal consequences
upon any rights and responsibilities for human beings, as is argued by Ahmad Ibrahim

“Human beings are responsible (mukallaf).”® They are entitled to rights and subject
to duties no matter what 1t (the position of dhimmah) 1s. The assumption as to

whether dhimmahn 1s existent or not has no effect on such rights or responsibilities.
The matter (the existence of dhimmah) might be hypothetical, or it might be a real

phenomenon dwelling in the human being as part of his inseparable essence..... The
reason for this assumption may only be formalism in order to draw up legal
injunctions (afkam) m a more systematic and proper manner. Others opine that
there 1s no need for such an assumption, rather 1t is required to focus on undeniable

facts and to tie legal injunction to it. Actually the outcome (of this disagreement) is
the same.”®’

Having accepted this elucidation, the question that may arise 1s that of the

relationship between legal capacity and dhimmah. As elaborated earlier, receptive legal

“Al-Khafif, Ali ,al-Haqq wa al-Dhimmah, p 89 as quoted from Mahmiid Bilal Mahran ., al-
Ahliyyah wa "Awaridiaha n.p, n.d, p 23
“Al-Kabashi, al-Dhimmah wa al-Haqq, p. 26

° Abii Zahrah, al-Milkiyyah ,p .274.
% A person upon whom observance of religious practices is incumbent.

°" Tbrahim Ahmad, al- Ahliyyah wa “Awéariduha wa al-Wildyah, Majallat al-Qaniin wa al-Iqtisad
vol 3, 1931, p.352
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capacity 1s the fitness of a person to receive rights and undertake responsibilities. Some
Jurists therefore consider this kind of legal capacity as identical to dhimmah. According
to them dhimmah thus means the capacity to accept rights and obligations.*® Conversely,
the majority of jurists maintain that receptive legal capacity is not dhimmah itself, for
them receptive legal capacity is caused by dhimmah due to the fact that it comes after
dhimmah in existence.” In addition receptive legal capacity means the fitness of a person
to assume rights and obligations but dhimmah is the place where these rights and
obligation reside.””  Dhimmah is very important to receptive legal capacity but the
concepts nevertheless are not identical. In other words receptive legal capacity depends
on dhimmah and follows from it.”' In my opinion, while acknowledging juristic
discussion on the differences between receptive legal capacity and dhimmah it appears
the relationshup between these two term i1s so close that they are often used

interchangeably.

1.2.1.2 The ECC

The junists define dhimmah as a group of financial rights and duties given In
favour of a person or against him’*. It is clear from the definition that dhimmah according
to Egyptian law 1s limited to financial aspects only, thus, the dhimmah in the ECC has a

narrower concept compared to Islamic law. This 1s because in Islamic law the term

dhimmah 1s used for both financial and non-financial matters, For example, acts of

* Ahmad Hasan, The Principle, p 298

“Al-Kabashi ,al-Dhimmah wa al-Haqq, p.29

" Ahmad Hasan, The Principle, p.298

T Ibid _

"2 Al- Suddah, °‘Abd Mun “im Faraj, Usil al-Qanin , Matha’ah Mustafa al-Halab1i, Cairo, 1963, p.
349
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worshipping such as prayer and fasting depend on dhimmah in a similar way financial

matters depend on.

1.2.2 Legal capacity and Guardianship (wilayah)

1.2.2.1 Islamic law

Guardianship in the parlance of jurists is the legal authority (sul/tah shar®iyyah) by
which a person is able to create contracts and carry out acts.” It has been divided into
three, namely; restricted guardianship (wilayah qasirah or dhatiyah) unrestricted
guardianship (wilayah muta“addiyah) and deputed guardianship (wilayah niyabiyah)."
The first two kinds of guardianship are the main concern pertaining to the relationship
between legal capacity and guardianship. Restricted guardianship refers to the authority
of a person to act on his own behalf whilst the unrestricted guardianship gives him an
authority to act on another’s behalf. The correlation between legal capacity and
guardianship is obvious in complete active legal capacity in the sense that the former 1s a
prerequisite (shar?) for guardianship. Thus, in order to be a guardian a person should
have attained active legal capacity, whereas a person enjoying this legal capacity may not

75

necessarily be a guardian.” A clear example of this can be seen m a marnage

guardianship. A grandfather, for instance, although possessmg complete active legal
capacity cannot be appointed as a guardian to conclude a marriage contract in the

presence of the bride’s father. In short, a ‘restricted guardianship’ seems to be 1dentical to

complete active legal capacity.

"3 Shalabi , al-Madkhal , p .518 , Dabiir, al-Madkhal | p. 463

" Dabiir, al-Madkhal , pp. 463-465
> Al-Zuhayli, al-Nazariyyat , pp. 157-158
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1.2.2.2 The ECC

Guardianship 1s an authority assigned to a person which makes him capable of
performing legal acts on behalf of others,’® or an attribute attached to a person which
gives him authority in both financial and personal matters of another person.”’ It is clear
from the detimtion that guardianship concemns the act of person to perform act on other’s
behalfl and not for himself. The differences between active legal capacity and
guardianship can be summarized in the following:

-Legal capacity as mentioned 1s the fitness of a person to act on his own behalf whereas
guardianship 1s concerned with the act of a person on behalf of others.

- Legal capacity 1s the usual case while guardianship 1s exceptional

-In the case of the absence of active legal capacity, this will lead to the nullification of
acts whereas in the case of guardianship, if this 1s void then this will not affect other.

Apart from the ECC, law governing guardianship can also be found m the Law of

Guardianship Over Property of 1952,

1.2.3 Legal capacity and Responsibility (mas’ aliyyah)

1.2.3.1 Islamic law

The term responsibility( mas’dliyyah) 1s mostly used by jurists in matters relating
to crime or liabilities of tort .It connotes a realistic punishment (mu’akhadhah waqi

iyvah) and in criminality it is the consequence borne by the criminals when deliberately

’® Al-Badrawi, al-Nazariyyah. p. 121
"Yahya, Yasin Muhammad, al-Madkhal li Dirasat al-Qanin, Dar al-Nahdat al-"Arabiyyah.
Cairo, 1991, 6™ edition, p.253, al-Sharafi,, Hukm al-Tasarrufat al-Qaniniyyah , p. 33
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commutting  prohibited acts. "® Legal capacity differs from responsibility because the
former 1s an inseparable quality integral to human beings and by its virtue a person is
qualified to carry out activities such as concluding a contract. This quality remains with
him regardless of whether the activities have been actually carried out or not. To
llustrate, a person of sound mind is qualified to enter into a contract of sale even though
the sale has yet to be concluded. This is not the case in responsibility because it is a
dispensable attribute in human life.”The existence of responsibility 1s only apparent after
an activity 1s actually carried out by human beings. Thus, for instance, a person is not

responsible for paying blood money( diyah) unless a murder has been committed.

It 1s noteworthy that a person lacking in legal capacity such as a minor might be
held responsible for his actions. For mstance, if he causes damage to the property of

another, he 1s liable to pay compensation although he has no full legal capacity.

Another important point mn the work of jurists on legal capacity is that they tend
to discuss it in matters relating to either contract or personal status which also include the
discussion of impediment to this capacity (‘awarid al-ahliyyah). However, with regard to
crime there 1s no direct discussion on legal capacity. This 1s perhaps because of the
negative impression of the concept of crime itself. For example, a person is entitled to
conclude a contract and remarkably he 1s also entitled to commit murder. However, there
1S some common ground in juristic discussion regarding legal capacity and responsibility

such as in the case of duress. The only difference 1s that in contract, duress 1s considered

% Al-Jundi, Muhammad al- Shahhat |, Jara'im al-Ahdath F1 al-Shari at al—]slémzjyah . Dar al-
Fikr al-“Arab i, Cairo, 1986, 1% edition, p. 13
” Ibid, p. 118

29



as an impediment to legal capacity whereas in crime the term ‘obstacle of responsibility’

(mawani® mas’ iliyyah) is preferred.

1.2.3.2 The ECC

Similar to Islamic law, the question of whether or not ‘responsibility’ 1s attached
to a person does not arise unless an act (legal or physical) has been actually done. Hence,
it 15 unusual to describe a person as having fitness to perform a physical act (“amal
maddi) such as bringing harm to others. But if such harm is inflicted, the person is said to
be responsible for what he has carried out. In other words, legal capacity 1s not identical
to ‘responsibility’ as a person may be lacking of legal capacity but at the same time he 1s

responsible of illicit act committed, therefore according to the ECC a discerning child 1s
responsible for damages caused to others irrespective of the mcompleteness of his legal

capacity.”’

80 Article 164/1 reads: An individual shall be responsible for his illicit acts as long as he 1s
capable of discretion.
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1. 3 Impediments to legal capacity ( ‘awarid al-ahliyyah) in Islamic law

and the ECC of 1948

1.3.1 Islamic law

1.3.1.1 Definition

As previously discussed, ‘receptive legal capacity’ is integral to human beings
from birth to death; and, since the basis for this capacity is humanity itself thus, it will
not be affected by any circumstances that might occur. For instance, the insane can still
enjoy recetving rights (which 1s one of the feature of legal capacity) irrespective of
msanity. As for ‘active legal capacity’ 1t 1s not permanently integral to human beings;
rather 1ts presence might be exposed and vulnerable to changes due to certain factors. In
Islamic law, circumstances that affect (active legal capacity) are known as impediments
to legal capacity (‘awarid al-ahliyyah). A brief account of this topic will include the

definition of awarid and its classification in both Islamic law and the ECC.

To begin with, it is essential that before explormg the technical or legal meamng
of © awarid , the literal meaning should also be fully discussed, for it might play a
decisive role if there is disagreement in legal definitions. The word “awarid in Arabic is
the plural of ‘arid or ‘aridah, derived from “arada kadha (to become visible, appear
when one thing appears to prevent another from functioning)®’ Thus, for example, the
clouds are also known as “arid because they prevent sunshine from penetrating the
earth.® Similarly, in presenting juristic arguments the mu“aradah(contradiction) is often

used. It is known as such because sets of evidence may counter each other and prevent

1 Al-Bukhan,, Kahsfal-Asrar, . vol 4, p.262
% Ibid. see also, al-Razi, Mukhtar al-Sihah , pp. 516-517.
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establishing legal rules( ithbat al-hukm.).* Another salient feature of the literal meaning

of ‘awarid is its non essence attribute %

As far as legal meaning is concerned, various definitions have been offered for
‘awarid. According to al-Bukhari for example, ‘awarid is a matter affecting legal
capacity which makes it unsustainable as it is."The term may also be defined as
whatever affects active legal capacity, resulting either in its removal or changes in legal
ruling,,86 while another classical jurist, Amir Badshah has summarized ‘awarid as

dispensable circumstances which negates legal capacity in general”’

From these definitions, it seems that “awarid is a group of factors by which a
person is restricted from enjoying rights according to his “will"(iradah). It may not be
necessary that “awarid therefore does remove legal capacity; 1t may also include factors
which change legal rules whether great or small as 1s evidenced by al-Bukhan's
statement: “Some of them(“awarid) such as sleep and faintness remove active legal

capacity . Some others effect changes on certain legal ruling virtually without atfecting

legal capacity.™

Aside from the above mentioned, the definition of “awarid can also be found n
the works of contemporary jurists .To mention a few of these Khallaf defines "awarid as

something  which occurs to a person which has an effect on his mind (‘ag/) and

 Al-Bukhan, Kashfal-Asrar, vol 4, p.262.

8 Al-Tiftazani, SharhalTalwih , vol 2, p. 462.

*Al-Bukhari, Kashfal-Asrar ,vol 4, p.262. ) _

8 Al-Talwih °Ala al-Tawdih, vol 2, p. 462, see also: al-Samra’l, "Abdullah “Abd al-Latif a/-Safah
wa al-Ghaflah wa Atharuhuma f1 al-Tasarrufat fi al-Sharfat al-Islamiyyah wa al-Qanin, PhD
Thesis, Cairo University, 1976, p.50

8 See Taysir al-Tahrir , vol 2, p.258

* Kashf al-Asrar, vol 4, p. 262
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discernment (tamyz), or puts limitation on his acts.* On the other hand, al-Niiri refers to
it as a disease affecting mental capability or prudence, while” Siraj sees ‘awarid as

attributes which affect the legal capacity of human beings.”’

A thorough examination of the definitions offered by these scholars perhaps leads
to the conclusion that they either concur with the view of classical jurists (which
widens the scope of “awarid ) or restrict it to certain “‘awarid only, as can be seen in al-
Nurt’s definition. From al-Nur1’s perspective it 1s vital to restrict the concept in this way.
Indeed, he severely criticizes those jurists who do widen 1ts scope, especially those
belonging to the Hanafi. He argues;

“ Most of the matters referred to by the jurists as “awarid in fact are not accurate.

This is evidenced from their discussion of “awarid itself, in which they concede

that there 1s no connection between these factors and legal capacity such as

mistake, slavery, jest, and death sickness [...] They view “awarid not from the

point of view of legal capacity but rather from the effect of that "awarid on the

establishment of legal rulings. Thus, there is confusion between “awarid and other

matters which may have a similar effect on a person’s acts....:”"

This view is echoed by another scholar; in his book al-Hukm al-Shar“i “ind al-
Usiliyym, "Hassan stresses that the classical jurists have not differentiated between
impediments (‘awarid al-ahliyyah) and “hindrance on performing legal obligation’
(mani® al-takly). According to this view, matters discussed by classical jurists pertaing
to ‘awarid al-ahliyyah can in fact be categorized into three; “awarid al-ahliyyah such as
insanity, mani® al-taklif such as menstruation , and both ‘awarid and mani® concurrently
such as faintness( ighma’). Regarding this last category, Hassan differs from al-Nur, as

according to the latter what is considered as impediment is to be found in

% Khallaf, ‘Abd Wahhab, al-Ahliyyah wa ‘Awariduha, Matba“at al-Nasr, Cairo, 1955, p. 23

“ AINuri Husayn, Dirasah fi°‘Awarid al-Ahliyyah fi al-Sharfat al-Islamiyyah, Mata“ah Lajnat
al-Bayan al-‘Arab 1, Cairo, 1953 p 101. _

1 Sirdgi. Mubhammad, Usil al-Figh al- Islami, Munsha at al-Ma' arif, Alexandna, 1998, p. 83

> Dirdsah fl ‘Awarid al-Ahliyyah ,p. 93

> See. pp-179-180
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nsanity(jun in), imbecility(‘atak) an prodigality(safah) as well as unawareness(ghaflah)
** whereas the former still considers faintness as an impediment to legal capacity. In this

regard Hassan states:

~ Some of the impediments mentioned by the jurists can also be counted as
hindrance (mani® al-taklyf) as they eliminate the condition of taklff at the same
time they are also considered as impediments (‘awarid) due to their effect on
reason (“aq/). For instance, faintness on one hand is an impediment ., while one
the other it negates “will” from a person; thus from this point faintness is
considered as hindrance (mani® al-taklf)>>

Another contemporary jurist, al-Zarqa’, also maintains that classical jurists had
confused the concept of impediment™ with others. Judging from this scholar's writing on
1mpediment’ together with the work of the abovementioned contemporary, it can be
concluded that they are in agreement as to criticizing the scope of impediment as
discussed by classical junists. Although there is agreement amongst them with regard to
the cause for impediment nevertheless they differ as to what can be regarded as
impediment. As far as the cause 1s concerned, it seems that the cause of impediment is
the opposite of its basis; hence, having accepted that the basis i1s reason and discernment,

the cause of mmpediment should accordingly be the lack of these two elements.

Consequently, according to these scholars, any matter which does not effectively

influence the reason and the ability to discern cannot be regarded as ‘impediment’ °’

Furthermore, the nature of the ‘impediment’ itself must be exceptional in the sense that it

may occur only to specific persons. Therefore, “munority’ for instance, 1s not an

impediment due to the fact that it occurs to every person.”

* see Dirasah p 101

> Hassan, Husayn Hamid, al-Hukm al-Shar® I ‘Ind al-Usiliyym.Dar al-Nahdat al-Arabiyyah,
Cairo, 1972, 1* edition, p .180

* Al-Madkhal vol 2. p.800.

”" Al-Niiri, Dirdsah ,p 96

S Ibid, 94. al-Zarqa’, al-Madkhal. vol 2, p.812
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With regard to what should be considered as impediment to legal capacity, al-
Nur1 has restricted it to insanity( jun in), imbecility( ‘atah) and prodigality( safah) as well
as unawareness (ghaflah).”” On the other hand, al-Zarqa’, conceding to some of the

impediments %

mentioned by the classical jurists, has added indebtedness(
mady imiyyah) and bankruptcy( iflas) to be impediments."”’ Hassan, however, did not
clearly express his view, nevertheless, it seems from his writing that he followed al-

Niiri ‘s point of view.'*

These then are the views and arguments maintained by some contemporary
scholars.'” In short, it can be concluded that the scope of impediment should not in their
view be widened to cover what i1s not actually impediment. This said, it is noteworthy
that a deeper study of their views leads to the conclusion that these scholars seem to
contradict theirr own arguments. Al- Zarqa’, for nstance, has considered indebtedness as

an 1mpediment despite the fact that an indebted person still possesses reason and

104

discermment. " Likewise, what has been mentioned by al-Nuri as impediment such as

prodigality and unawareness has no connection with the actual cause of impediment to
legal capacity. In addition, judging from his condition that in order to be impediment a
matter must be exceptional, 1t seems that the reason for imposing this condition 1s due to
misconception and confusion between 1mpediments (‘awarid) and unexpected matters
(rawari)’, as evidenced by his statement “ Impediment (‘awarid) as we have explained, is

an unexpected matter (umir tari’ah)occurring to human being [....] it 1s a state of illness

? Al-Niri, Dirdsah , p. 101
'® They are insanity, imbecility, faintness, sleep, death sickness and slavery. Also included are

intoxication and foolishness.

‘' Al-Madkhal, vol 2, p.800

'92 See, al-Hikm al-Shar‘r, p.180 onwards

' The scholars mentioned above represent those who disagree with the view of classical jurists.
In contrast, there are also contemporaries such as Ahmad Ibrahim and °Abd al-Wahhab Khallaf
who follow the classical jurists in their discussion of legal capacity.

'™ As mentioned earlier, both are the basis for legal capacity.
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bearing an attribute of continuity which affects the capability of a person to produce legal

>51035

acts” " Thus, he excludes minority from being an impediment; it is not unexpected as it

OCcurs 1o every person.

However, by referring to the meaning of ‘awarid and tawari’ from a literal
perspective 1t can be seen that there is a difference between the two. The word tari’ in
Arabic language connotes the meaning of peculiarity in human life; hence, it is not
synonymous with “arid (singular of ‘awarid) since the latter does not necessarily have
this element of peculianty. For example, human beings are vulnerable to insanity,
prodigality, sleep and mustakes which are not peculiar to them. Furthermore, “arid (which
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means to prevent something from occurring ) covers all types of ‘awarid ,as discussed

by classical jurists. "’

In my opinion, the classical definition of impediment ("awarid) is perhaps put in
such a way because from the jurist’s pomnt of view impediment i1s the opposite of the
meaning of legal capacity itself, not its basis. In other words, they look at the effect of
legal capacity on the act of a person who possesses full legal capacity. Therefore, if a
person enjoying full legal capacity performs a transaction, the transaction is valid;
otherwise 1f the act 1s carried out for mstance under duress it will be void, despite the fact
that the basis of legal capacity (1.e. reason and discernment) still exists. To put it simply,

if legal capacity means the fitness to act, impediment to this capacity means the unfitness

to perform this act.

"> Dirdsah, p. 96
'% See literal meaning of ‘awdarid ,p.31
""" See Al-Safah wa al-Ghaflah , p. 51
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1.3.1.2 Classification of impediments to legal capacity

Generally speaking, impediment to legal capacity can be divided into two kinds:
natural (samawiyyah) and acquired (muktasabah). Indeed, there is no legal implication

resultng from this  classification except for the purpose of proper

108

arrangement.  Moreover, the existing classification 1s a result of legal reasoning (ijtihad

109

)of the jurists in the absence of legal text thereto.~ Natural impediment' ' is related to

causes that are beyond the control of human beings and result from an act of the

|

: 111 : : : :
Lawgiver, " meaning that a person has no choice or will to accept or refuse 1ts presence.

Since what comes from the Lawgiver 1s not all predictable, it can be said that this kind of
impediment 1s not actually restricted to certain factors only. Nevertheless, as far as
human knowledge is concerned, the Hanafi have identified several factors to be among
natural impediments; minority (sighar), insanity( junin), mbecility( ‘arah)

forgetfulness (nisyan), sleep( nawm)faintness (ighma’), slavery (rigq), illness (marad),
menstruation( hayd), post natal blood (nifas) and death (mawt)."'* 1t should be noted that

it is not the intention of this study to examine deeply all these impediments rather as

. : : : : : : 114
mentioned earlier ' the focus will be on minority and insanity.

'® Al-Zarqa’, al-Madkhal, vol 2, p. 799
1% There is no legal text from the Qur’an and Sunnah pertaining the classification whether direct

or indirect.

"9 Literally, samawiyyah denotes whatever comes from the sky (highness), which is out of a
person’s will. See: Kashf al-Asrar, vol 4, p 263.

"1 Al-Bukhari, Kashf al-Asrar. vol 4, p. 263, Amir Badshah, Tayswr alTafrir , vol 2, p.258, al-
Tiftazanmi , Sharh al-Talwih , vol 2, p. 462, see also: Nyazee, Imran Ahsan Khan, Theones of
Islamic law, Adam Publishers & distributors , Delhi, 1996, 1* edition,p. 91

"2 Taysir al-Takrr , vol 2, p.258.

' See Introduction, p. 2

"4 Apart from these two, other impediments falling within this category are briefly as follows;

Forgetfulness (nisyan)
This is the state of not knowing what was once known which occurs umntentionally. Basically,
forgetfulness does not remove legal capacity; but it may change some ruling if it occur without a

person’s intention such as eating with respect to a fasting person.
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In contrast to natural impediments, acquired impediments are those created by
man, or in which human will and choice are the basic factors;'” Although there are a
number of acquired impediments this study will focus only on the concept of

prodigality(safah) and mistake( ghalag), as well as duress (ikrah). ''°

Sleep( nawm)

As for a sleeping person, as far as crime and contracts are concerned, he will not be held hable
for what he does when he 1s asleep; however, he is responsible for paying compensation for
damages caused.

Slavery (rigq)
With regard to slavery, this is a defect in legal capacity created by the Sharfah , being an

impediment to having the powers of bearing witness and holding the office of a judge or other
oflice

Menstruation (Hay d)
As for menstruation, this is the monthly discharge of blood from the uterus of the woman who 1s

neither a diseased nor a minority This impediment does not destroy the legal capacity of a
woman whether receptive or active. The greatest effect it can have is to prevent particular rituals
from being valid, such as fasting and prayer. See:Siraj, Usidl al-Fiqh,p.85, Ahmad Hasan. The

Principle, pp.317-318,

15 Nyazee, Theories of Islamic Law, p. 97, Amir Badshah, Tays al-Tahrir, vol 2, p. 258,
116 Other acquired impediments include;

Ignorance (jahl)
This is a quality which is an antonym of knowledge, even where there is probability and

imagined knowledge. As a general rule, every legal injunction established by the Qur’an and
sunnah as well as ijmd°, no excuse on the pretext of ignorance will be accepted for those who live
in the Muslim community. such as ignorance of the obligatory five prayers. However, i certain
matters ignorance constitutes an excuse; for example, in the contract of agency, if an agent 1s not
aware that the contract has been terminated, all transaction carried out are valid until he becomes
aware of the termination. Likewise, in the contract of pre-emption (shufah) the 1gnorance of pre

emptor (shaff )about this contract does not invalidate the right of pre emptor .

Intoxication (sakr)
Intoxication is a condition which overtakes a man on account of the repletion of his mind with

the ascending vapours towards it, resulting in the suspension of that intelligence which
distinguishes between that which is good and that which is bad . The jurists are agreed that if
intoxication is caused by permissible means such drinking wine under duress, all a person’s acts
including contract would be void. However, there is disagreement among the jurists 1if the
intoxication is caused by forbidden means such as drinking wine voluntarily. According to
Hanafi and some Shafi, a person who becomes drunk by forbidden means is responsible for all
his deeds and utterances:,thus, all his act such as contract, divorce and the like are still valid. On
the other hand . the Hanbali and the Maliki are of the opinion that the contract of a drunken
person is void due to the absence of the element of consent which is regarded as the mam

condition for a contract to be vahd.

Jesting (hazl)
Jesting means to utter words or expression as a joke without intending to convey their literal or

metaphorical meaning. As far as creation (insha'at) 1s concerned the effect of jesting can be
divided into two: firstly, if jesting involves revocable contracts, such as sale and lease. the
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1.3.2 The ECC

According to this Code, factors affecting legal capacity can be divided into two
categories; impediment to this capacity and defects of will. Impediment to legal capacity

1s a natural or physical factor which affects a person’s mind causing the removal of his

"' 1t can be concluded from this definition that the ECC

legal capacity or downgrading it.
has differentiated between two impediments, the first of which concerns only factors that
remove legal capacity which the Code has restricted to insanity and imbecility. '° Other
factors (prodigality and unawareness) will only downgrade legal capacity: in other words

in the presence of such factors the legal capacity would be incomplete. '

Apart from the
said 1mpediments the Code has also annexed several matters to resemble impediment

although the terminology may differ.

With regard to defects of will, the Code has restricted this to duress and mistake

as well as fraud (tadls) The differences between defects of consent and impediments to

legal capacity can be summarized as follows; "~

1- Impediment to legal capacity affects ‘reason’ of a person while in the case of defects
of will the reason still exists, but it affects the consent of a person.

2-Normally, the period of existence of impediment in human beings 1s longer than that of

defects of will.

contract will be void whereas in the case of that which 1s wrrevocable such as the contract of
marriage, the contract is valid. See: Ahmad Hasan , The Principle, pp.341

""" Salamah, al-Madkhal, p .59
"% Article 45/1 states; A person devoid of discretion owing to minority, feeble-mindedness or

insanity is incapable of exercising his right
19" Article 46: Whoever reaches the age of discretion but has not reached majority and a person
attaining his majority but is prodigal or imbecile has a limited legal capacity according to the

provisions of law -
' Al-Samrid’1, al-Safah wa-al-Ghaflah wa Atharuhuma fi al-Tasarrufat, p.58
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3.The existence of defect of will does not lead to interdiction (hajr) whereas in the case

of impediment the rules of interdiction will be imposed.

In my view, since the existence of either “impediment” or “defects™ will lead to the same
effect, 1.e , the mvalidity of an act carried out by a person affected by these two, the

differentiation 1s of little significance and hence the terminology used by the classical

Muslim jurist 1s preferable.

1.4. Summary

Legal capacity in Islamic law has been treated from different perspectives in the
works of classical jurists; their works (except that of Hanafi) on the subject are not
unified and are therefore scattered in nature. Contemporary jurists, however, have
focused 1n a unitfied manner on legal capacity in their work on principles of jurisprudence
(usal al-figh). Legal capacity m Islamic law 1s divided into two; ‘receptive legal
capacity’ and “active legal capacity’. The former is concerned with the ability of a person
to acquire rights and bear duties, whereas the latter 1s connected with the fitness of that
person to perform legal acts. These two types of legal capacity are further divided into

‘incomplete’ and ‘complete’.

Humanity exists as the basis of receptive legal capacity and under no
circumstances shall it be removed from human beings. On the contrary, active legal
capacity may not be permanently integral to human beings, as its existence 1s vulnerable
to removal or to changes. These changes which are caused by the presence of several

factors known also as impediments to legal capacity ("fawarid al-ahliyyah ) influence the
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acts of a person and determine whether those acts are valid or void . Although there is
disagreement among Muslim scholars (especially those of contemporary jurists) on the
classification of impediments, generally Islamic law recognizes the following to be
among the mmpediments to legal capacity, insanity, minority, imbecility, forgetfulness,

sleep faintness, ignorance, prodigality , mistakes and duress.

With regard to the ECC, 1t 1s accepted that to a large extent the Code follows
Islamic law 1n the concept of legal capacity from the definition through to the
classification. The Code has also recognized the existence of receptive legal capacity and
active legal capacity. Despite this, there are also differences between the two systems of
law; for instance, the concept of dhimmah in the ECC is different from Islamic law, as
well as the notion of legal personality, which covers both natural and juridical persons.
As far as impediment to legal capacity 1s concerned, the Code limits this to four factors
only; insanity, imbecility and prodigality as well as unawareness. The remaining factors,
which are considered as impediments in Islamic law are classified as “defects of will" m
the ECC. In Islamic law, all factors are discussed under the term impediments to legal
capacity, although there are some contemporary jurists who tend to follow the
classification of impediment according to the ECC without convincing evidence. Since
the purpose of this research is to compare Islamic law with the ECC, the classification of

Islamic law is thus preferred, bearing in mind that the study will be restricted to

impediments, which have their counterpart in the ECC regardless of terminology.
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CHAPTER TWO: MINORITY (SIGHAR)) AND ITS EFFECTS ON

CONTRACT

2.1 Introduction

This chapter will attempt to examine “minority” as one of the Impediments on
legal capacity. As such, the notion of minority will be explained concerning both Islamic
and the ECC. The concept of contract and its relationships with disposal (tasarruf) and
obligation (iltizam) will also be elaborated, together how the contract is affected by the

presence of minority. The discussion will involve an analysis of Islamic law followed by

the ECC.

2.2 Meaning of minority
2.2.1 Islamic Law

2.2.1.1 Literal meaning

In general, the word sighar(minority) in Arabic is used interchangeably with subr
, hadath, ghulam and yafi° all of which literally mean the ‘beginning of age’.! According
to al-Suyuiti, what is in the womb is called janm, which after birth it is called sab7 until
the time of weaning, after which it is called ghulam up to the age of seven.® These words
are used in various places in the Qur’an; for instance the word saghz (minor) appears in
(17:24) which read:

“My lord bestow on them thy mercy even as they cherish me mn my childhood
(saghran)” Likewise the word sabi is also mentioned in (19:29) “They said : how can
we talk to one who is a child(subiyyan) in the cradle”. In (19:7) the word ghulam also

' Tart Mukhtar al-Sihah, p.166, Ibn Manzir, Lisan al-“Arab, vol 7, pp.282-283
‘ Al-Suyiity, al-Ashbah wa al-Nazair, Dar al-kutub al-Timiyyah. Beirut, 1* edition, 1403 , p.240.
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appears O Zakariya We give you good news of a son(bi ghulamin) his name shall be
Yahya”. In addition the Qur’an has also used the word fifl referring to one of the various
stages faced by human beings throughout their lives as stated in (22:5). “Then do we

bring you out as babies (tflan)”

It 1s clear from these verses that the Qur’an has used various terms to refer to a stage of

human life 1.e., the beginning of age.

2,2.1.2 Legal Meaning
Legally, minority is defined as a period of age during which a person has yet to
reach the age of majority,’and jurists are unammously agreed that developmental stages

of a mmor can be divided into two categories; non discerning( ghayr mumayyiz) and

discerning( mumayyiz).*

2,2.1.3 Stage of non discernment in Islamic Law

Jurists are of different opinions as to the exact period during which a child is

considered as a non- discerning child. According to the Hanafi’ a child is said to be ‘non

3 Al-Suyuti, al-Ashbah wa al-Nazi'ir, Dar al-Kutub al-‘Timiyyah, Beirut, 1% edition, 1403 H,
p.219, Ibrahim, °Atiyyah °Abd al-Mawjiid, Mada Ahliyyat al-Sab: fi al-Tasarrufat al-Maliyyah,
Dirdasah Muqadranah bayn al-Sharfah wa al-Qanin al-Madani, PhD Thesis, Azhar University,
1987, p. 136. See also. al-Buhiity, Kashshdf al-Qin& edited byMustafa Hilal, Dar al-Fikr, Beirut,
1402 H, vol 3,p.442, Ibn al-Humam, Sharh Fath al-Qadrr, Dar al-Fikr, Beirut, n.d, 2™ edition,
vol 5, p. 154. As will be discussed later there 1s disagreement amongst the jurist on how to

determine the age of majorty.
' See Kashshaf al-Qind’, vol 3 p.450, al-Hattab, Mawahib al-Jalil Dar al-Fikr , Beirut, 1398, 2™

edition, vol 5,p.62 , al-Hidayah vol 3, p.280,al-Sharbini, Mughni al-Muhta,Dar al-Fikr. Beirut,
n.d, vol 2,p. 166, Abu al-Rish, Muhammad Isma‘il, al-Hajar wa Asbabuhu f1 al-Figh al-Islami,
Mathaat al-Amanah, Cairo, 1988, 1* edition, p. 29

> Al-Sarakhsi, al-Mabs it Dar al-Ma‘rifah, Beirut, 1406 H, vol 24, p.162, Tbn ° Abidin . Radd al-
Muhtar Dar al-Fikr, Beirut,1336 H..2™ edition, vol 4, p.257, al-Sharafi, Muhammad Ali. Hukm
al-Tasarrufat al-Qaniniyyah li Faqid al-Ahliyyah, p. 76
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discerming’ soon after his birth until he reaches the age of seven; this limitation was
directed by the Prophet (PBUH) himself. They argue that in a Aadith narrated by “Umar
bin Sa"ad (through his father and his grandfather) that the Prophet (PBUH) is reported to
have said ™ Instruct your children to perform prayer when they are at the age of seven,

and beat them (if they do not comply) when they are ten years old, and separate them in

their beds’”

This Hadih indicates that when a child reaches the age of seven, he has the
ability to understand commands and the potentiality to be taught and trained, and thus, he
1S considered to be a discerning child. In addition, there is a report that the Prophet P. B.
U. H invited his cousin “Ali to embrace Islam when he was seven; this further proves that

a child can understand what 1s communicated to him.

On the other hand, the majority of jurists,’ conceding the authenticity of the
hadith , hold the view that there is no specific age for the beginning of discernment. This
1S because individuals vary in intellectual capacity from one to another; for instance,
there are persons to whom Allah has granted the ability to understand i the early stages
of their lives even though they have yet to attain the age of seven. Simuilarly, there may
be children whose ability to discern has yet to come, even 1f they have already reached
the age of seven. It is therefore, suggested -according to this view- that in order to

identify the age of discernment, a child should be tested as to whether or not he has the

ability to understand basic things, such as understanding questions posed to him. In the

® Narrated by Abli Dawid, Kitab al-Salah, chapter 26, Hadith no. 495. Tt is often at this point in
his life that the child begins to use his mind and to make use of what he has already experienced.
In early childhood he becomes fairly capable of absorbing correct statements and reacting
logically, Abdul Aziz Mohammed Zaid, The Islamic law of Bequest, Scorpion Publishing Ltd,

London, 1986, 1* edition, p.18 _
" See, Al-Nawawi, al-Maymi © Sharh al-Muhadhdhab,ed, Mahmid Matrahi, Ddr al-Fikr, Beirut,

1996, 1* edition vol 7, p. 26, , Mawahib al-jalll, vol 4, p.244
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event that he 1s able to understand, he can be considered as discerning regardless of his

real age. If 1t 1s clear however, that the child does not comprehend, then he is still ‘non

discerning’.

Although both groups of jurists put forward strong arguments, I am inclined to

prefer the view that fixes the age of seven as the age of discernment. This is because -
having admitted that some people may attain early or late discernment- the age of seven
(as identified by the Prophet PBUH) is the most common age at which discernment is
reached, shared by the overwhelming number of children in many situations such as the
beginning of school. Furthermore, as far as consistency in law is concerned, fixing a
certain age can assist those working in legal fields (especially the judges) to accurately
pass their judgment as to whether or not children possess the capacity to discern. In
addition, 1t is rare to find a child who might be discerning before the age of seven, thus,
according to legal maxim, a “rarity” 1s tantamount to non existence” (al-nadir ka al-

ma‘“diam).

2.2.1.4 Stage of discernment

A child is considered to be discerning upon attaining the age of seven and he will
no longer be counted as a child when he reaches the age of majority. Attainment of the
age of majority( buligh) is significant in Islamic law, since no legal mjunctions are
imposed unless a person has attained the age of puberty which is determmed m two basic
ways. Firstly, in order to determine whether a person has reached majority, there are
several signs and indications, in presence of which the age of majority 1s constituted.

These signs are known as natural signs of puberty( buliigh -tabr1). Secondly in the case
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of the absence of natural signs, jurists have defined puberty as a time when a person

reaches a certain age;, a method known as assumptive puberty (buligh tagdr 1)

As far as natural signs are concerned, some of them are shared by both men and women

.e. wet dreams( iffilam) and pubic hair( inbar) while others (menstruation and

pregnancy) concern only women.

2.2.1.4.1 Wet dreams (iftilam)

To begin with, a wet dream i1s a state of producing semen either in dreams or in

wakefulness®, and the jurists are unanimously’ agreed that this factor is a sign of

attaining puberty. They base their opinion on a verse from the Qur’an (24:59) in which

Allah commands:

“When the children among you come of age(/fulum), let them (also) ask permission as

have those before them.”
Here 1t is stressed that since Allah commands the minor to seek for permission to
enter a private domain if he or she has experienced wet dreams, then this connotes that

the mmor has reached the age of puberty.

In addition, the are also several Hadrhs which support the above Quranic verse;

in one of these Hadwhs the Prophet PBUH is reported to have said: “The pen is

® Al-Sharbint, Mughni al-Muhtaj, vol 2, p.166

> See. Ibn Qudamah, al-Mughni, Dar al-Fikr, Beirut, 1405 H,1* edition, vol 4, p.297, Mughni al-
Muhtg , vol, 2,p.166, al-Dardir,al-Sharh al-Kabr,ed, Muhammad “Ulaysh, Dar al-Fikr. Beirut,
n.d, vol 3, p.293
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suspended (liability is exempted) in three cases: a sleeping person until he wakes up. an

imbecile until he becomes sane and a minor until he experiences a wet dream. ™"

It 1s clear from this Hadith that a minor is not considered fit to comply with legal

rulings, such as prayer and fasting until he or she attains the age of majority through

experiencing a wet dream.

This said, 1t should be noted that there is no specific age by which a minor is able
to experience a wet dream, for it may vary from one person to another depending on
environmental factors; nevertheless, some jurists have identified the age of nine to be the
earliest age at which this occurs for both girl and boy, while others have agreed on the

age of ten for boys and the age of nine for girls."*
2.2.1.4.2 Pubic hair( inbat)

Jurists are in disagreement as to whether or not puberty can be determined
through the appearance of pubic hair. In general, according to the majority of jurists, the
appearance of pubic hair 1s considered a sign of puberty; this opinion is based on a
narration concerning “Atiyyah al-Qurazi who is reported to have said: “I was captured in
the battle of Banti Qurayzah, (for judgment to be passed upon us) They (Muslims)
sentenced to death those who had pubic hair but took as prisoners those who had not.

They then, searched me and found no pubic hair, therefore I was taken as a prisoner.”

Moreover, it is also reported that during the time of “Uthman the Caliph, a minor

who had committed theft was brought to “Uthman. (In passing judgment) “Uthman

' Narrated by Abu Dawid, Kitab al-Hudid, chapter 17, Hadith no. 4403
" Mughnial-Muhtgj , vol 2,p. 166
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ordered: “Search him, (but after searching) they found no pubic hair, thus , they did not

amputate his hand.

These Hadiths and others which are similar in meaning clearly show that the
appearance of pubic hair i1s considered as a means of determining puberty, since (as in the
case of "Uthman) pubic hair was not found; therefore a legal ruling such as amputation of

the hand could not be imposed

Nevertheless, it has been argued that the Hadith on which the majority of jurists
base their evidence, (especially that of Bani Qurayzah )are weak, and consequently
cannot be relied upon m establishing legal rules. However, this objection itself seems to
be weak, since Al-Dhahabi(one of the expert in hadsh ) has confirmed that Hadh Bani

Qurayzah is authentic enough to constitute evidence.

2.2.2. The ECC

2.2.2.1 Age of discernment

Jurists are unanimously agreed that a non- discerning child is a person who has

not reached the age of seven, after which the age of discernment is said to begm. Their
agreement is based on article 45/2 of the ECC, which reads, “A person who has not
attained the age of seven is considered devoid of discernment”. According to the
presumption of law, the article also implies that a minor who has attained the age of

seven is considered as “discerning”. However, jurists differ as to both the degree of this

“presumption” and whether it is rebuttable or not

2 Talkhis al-Mustadrak, vol 3. p 35 cited from Mada Ahliyyat al-Sab 1, p.113
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Some jurists” are of the opinion that the above-cited article is not conclusive as

the opposite meaning could be established, while others opine that the article is so
conclusive that no other meaning can be assumed. Those who hold the second opinion

differ amongst themselves as to the detail of this opinion; while some maintain that a
child who has not attained puberty (although he has reached the age of seven) cannot be

considered as a discerning child, other hold the view that a minor who is under seven is

not discerning (even though in reality he has the ability to discern) but if he has attained
the age of seven he will be considered as discerning( even though in reality he is not and

has yet to attain puberty) **

Apart from the abovementioned opinion, there are also jurists” who hold that
arficle 45/2 of the ECC does not contain any “presumption of law” be it conclusive or
inconclusive. In this regard al-Suddah argues:

“It we were to follow the view which suggests (that the article) contains “a
rebuttable” presumption 1t would mean we have sidelined ourselves from the
consensus of jurisprudence. This 1<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>