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Abstract 

This research deals with the concept of bankruptcy (a]-ifli7s) under Islamic 
law in detail with special reference to Sunni schools of law (a1-. mac6Vhib)- To do 
this, the Qur'an, Ijad7ith, their commentaries and classical manuals of Sunni schools 
are consulted. It also deals with English and Malaysian Personal Bankruptcy Laws as 
a comparison with Islamic law. Thus, this research excludes any discussion 
pertaining to partnership and company law unless they are relevant to the 
interpretation of Personal Bankruptcy Law. 

This research is divided into six chapters. Chapter One deals with the concept 
of bankruptcy petition and the jurisdictions of the court upon hearing the petition. 
Chapter Two deals with the legal consequences of the bankruptcy order. Chapter 
Three deals with the concept of repossession and the application of right of 
repossession. Chapter Four deals with the concept of realisation of the bankrupt's 
estate and the matters relating to it. Chapter Five deals with the concept of 
distribution. Chapter Six deals with the concept of discharge, it legal consequences 
and annulment of bankruptcy order. 

It has been established in this research that Islamic law provides a 
systemisation of bankruptcy law. Moreover, this research shows that there are 
similarities and differences between Islamic Bankruptcy Law, English and Malaysian 
Personal Bankruptcy Laws. It is hoped that, through comparison of these legal C) 
systems, a clearer understanding on Islamic Law of Bankruptcy is achieved. 
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Note of Transliteration 

Transliteration used in this work is based on the Encyclopae&a of Islam 

(New E&Lioq), with some modifications. All letters are fully represented which 

means that tJ-'marbfftah at the epd of a word is vocalised as h, instead of be omitted. 

When M"marbRah occurs in the first member of a genitive (iqVfah), it is represented 

as t. 

Consonants 
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sh 
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d dh 
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INTRODUCTION 

Protection of the creditors constitutes one of the main objectives of i 
bankruptcy law. The need for protection arises due to inability of a debtor to settle 

the debts. The protection is subject to following certain rules and procedures. 

OBJECTIVES OF RESEARCH 

The research aims to examine the concept of bankruptcy in Islamic law in 

detail. For this purpose, reference is made to both the primary and secondary sources 

of Islamic law, i. e. the Qur'j7n and the tladTth and the works of early Muslim jurists. 

At the same time, the research intends to establish that Islamic law regulates a 

system of bankruptcy law. Moreover, the research means to compare the Islamic 

Bankruptcy Law with English and Malaysian Personal Bankruptcy Laws with an 

intention to show that there are similarities and differences between these three legal 

systems. Comparison with English and Malaysian laws are based on the existence 

and the latest development of law from both jurisdictions. It is hoped that this study 

will make a contribution to a better understanding of the Islamic, English and C 

Malaysian laws of bankruptcy. 

SCOPE OF RESEARCH 

The primary concern of this study is to examine the systematisation of 

Islamic Bankruptcy Law. It is also concerned, in so far as a theoretical study of this 

sort, to chart the dichotomy between legal concept and practice as it developed from 
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the early centuries of Islam. In this respect the consonance of the Divine Sources of 
law are weighed against the eclectic sources and legal methodologies, and the 

influence of both is marked thrgUghout the exposition of the system of bankruptcy. 

The present study therefore seeks to focus its attention primarily on the 

perspective of the law, and particularly, the law of bankruptcy in Islam. The 

emphasis is on the Sunni conception of this law. The decision to restrict the study to 

this sect is due to the exhausting number of references and divergences of opinion 

between its constituent rites. 

It must be remarked that any example or reference relating to &nTr currency C 

mentioned in the classical texts has been changed to dollar. This is to avoid 

confusion among the readers. Moreover, any reference to the male gender means to 

include female unless stated otherwise. 

This research then proposes a comparative exposition of the Islamic 

Bankruptcy Law, English and Malaysian Personal Bankruptcy Laws. So, all rules 

and principles relating to partnership and company laws are excluded unless they are 

relevant to the interpretation of personal bankruptcy law. 

METHODOLOGY OF RESEARCH 

The research on the lslan-ýc Personal Bankruptcy Law concerns with the 

prescriptions of the Qur', j-n and the , ffaaRh and their interpretations and 

commentaries in the classical manual of Islai-nic law. Additionally, the research 
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examines and analyses the classical legal manuals of Sunni schools of law 

(madhihib) particularly those offering specific treatment on bankruptcy. Books of 

legal opinions (faffwa) containing opinions of the jurisconsults of various localities 
I 

offering valuable legal thoughts are consulted. To mention a few examples, Fadwa 

a]-SubkF, FaawJ- Al-Hin&j)ýwh, al-FaaWa al-KubrJ- and the like. Certain books of 

Islamic legal rules (qa wj-'id al-fjqhýyah) are referred too. They include a]-Ashbj-h 

wa al-Nag'ýh- by both al-SayUt-i and In Nujaym, Kidb al-QawJ'jd fi a]-Fiqh al- 

IsHmi'by Ibn Rajab al-Manbarl and Qa Wa 'id a]-AAUm fi MaýýIiý al-Anam by 'Izz 

al-DTn 'Abd al-Salarn. The research also relies on the Ottoman Majaflat a]-AN-j7, rn 

al-'AdEjyuh together with its commentaries like that by Rustam Sal-im Baz, 'Al-i 

Ijaydar and others. All the classical manuals of Islamic law and references 

mentioned above are based on the collection available in the Library of the Faculty 

of Sliar! "ah, University of al-AzhYr, Egypt; Library of the Faculty of Law, University 

of Cairo, Egypt; Library of International Islaýnic University Malaysian and Library 

University of Wales, Lampeter. 

In regard to English Personal Bankruptcy Law, the main references are the 

statutory provisions for instance, Insolvency Act 1996 and Insolvency Rules 1986 

For judicial decisions, the research concentrates on the cases, which are related to the 

interpretation of the current legislation. Thus, the prc-Insolvency Act 1986 law and 

cases are not referred to unless they are relevant in explaining the laws. As the 

courts are rrýnded to interpret the bankruptcy sections of Insolvency Act 1986 in 

their own light and are not necessarily going to take advantage of earlier rý r) 
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interpretation of similar provisions in the 1914 Act. Thus in Re a DebtoF (No. I of 

1987Y Nicholls LJ declares, 

"I do not think that on this new bankruptcy code simply incorporates and 

adopts the same approach as the old code. The new code has made many changes in 

the law of bankruptcy, and the court's task, with regard to the new code, must be to 

construe the new statutory provisions in accordance with the ordinary canons of 

construction, unfettered by previous authorities. " 

More recently in the House of Lords ruling in SnVth v Braintree Distlict 

Counciý- which was concerned with the interpretation of section 285 of the 

Insolvency Act 1986, Lord Jauncey reinforces this view on the modus operandi of 

interpretation, 

the Act of . 
19,96, although re-enacting many provisions from earlier 

statutes, contains a good deal of fresh material derived from the Insolvency Act 

1985 In particular, the legislation now emphasises the importance of the 

rehabilitation of the individual insolvent, it provides for automatic discharge from 

bankruptcy in many cases, and it abolishes mandatory public examinations as well as 

enabling a bankrupt to be discharged without public examination. Thus not only has 

the legislative approach to individual bankruptcy altered since the mid-nineteenth ZD 

century, but social views as to what conduct involves delinquency, as to punishment 

and as to the desirability of imprisonment have drastical. ly changed ... In these 

circumstances, I fell justified in construing section 285 of the Act of 1986 as a piece 0 

of new legislation without regard the 19th century authorities or similar provisions of 

repealed Banlauptcy Act [1914]. 19 

1 [1989] 1 WLR 271 CA, at 276. 
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It must be noted that in addition to the statutory legislations and judicial 

decisions, there is also 'com 
f 
mon law' of bankruptcy, which contains rules and 

principles not to be found in the statutes. The research refers to them too. 

Relevant textbooks and journals relating to English Personal Bankruptcy 

Laws are referred to. 

For Malaysian Personal Bankruptcy Law, main references are Banb-upt, ýY 

Act 1967 and BanIGqptq: y Rules 1969. Malaysian Bankruptcy Act 1967 is modelled 

along the English Bankruptiqy Act 1914. Hence, some English law cases are referred 

to interpret some Malaysian law especially the provisions in Malaysian Act that are 

in pati mateiia with the words in provision of 1914 Act. Even though such decisions 

are not binding but they are very valuable guide and have great respect. Furthermore, 

relevant textbooks and written articles on Malaysian Personal Bankruptcy Law are 

consulted. 

It is important to note here that the research on English and Malaysian 

Personal Bankruptcy Laws is based on sources available up to 15 June 2000. 

CONTENT OF RESEARCH 

This research is divided into six chapters. Chapter One discusses the concept 

of bankruptcy petition under Islamic, English and Malaysian laws. Included in this 

[1990] 2 AC 215 HL, at 237-238. 
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Chapter the discussion on various jurisdictions of the court from Islamic, English and 

Malaysian laws perspective upon hearing the bankruptcy petition. 

Chapter Two deals with the legal consequences of bankruptcy order under 

Islarnic, English and Malaysian laws. They are divided under various sub-headings 

such as legal consequences before, during and after the bankruptcy order. This t) 

Chapter also discusses legal consequences on specific issues including legal 

consequences to legal proceedings. 

Chapter Three explains in detail the concept of repossession under Islarnic 

law with comparison with similar concept discussed by English and Malaysian laws. C) 

This Chapter also deals with the application of such right of repossession according C: 

to these three legal systems. 

Chapter Four deals with the realisation of the bankrupt's estate. It starts with 

the concept of the bankrupt's assets under Islan-& law and follows with English and 

Malaysian laws. This Chapter also covers issues relating, to exempt assets, assets 0 

subject to the riaht of third party, sale of the available assets and the sale of the C) 

matrimonial house from these three jurisdictions. 

Chapter Five deals with the concept of distribution, starting with Islarruc law 

and followed by English and Malaysia laws respectively. Moreover, this Chapter 

determines the issue pertaining to priority of distribution among the cre itors, c 

distribution to a late claimant and distribution to the wife of the bankrupt. 



IN 

7 

Finally, Chapter Six enquires into the concept of discharge under Islamic, 

English and Malaysian laws. This Chapter also covers the discussion on legal 

consequences of the discharge, application for the subsequent bankruptcy order and 

concept of annulment of bankruptcy order. 
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CHAPTER ONE 

BANKRUPTCY PETITION 

Bankruptcy procedures start with a bankruptcy petition presentation to the court 

for a bankruptcy order. This chapter deals firstly with the concept of bankruptcy 

petition and its related issues under Islarnic, English and Malaysian laws. It also 

deals with the hearing on the bankruptcy petition by the court for these three legal 

systems. 

1.1 Concept of Bankruptcy Petition 

Bankruptcy petition is considered the first stage of proceedings for a bankruptcy z 

order. There is no bankruptcy without the petition. 

1.1 A Islamic Law 

Muslim jurists disagree on banRruptcy petition for a bankruptcy order. The 

majority of them such as Abu- Y-usuf and Muýammad al-Shayban-1,1 the Shafi'is, 

Malikis 3 and Uanbalis 4 maintain that bankruptcy petition to the court for the 

bankruptcy order to protect the interest of the creditors is pennissible. Their views 

are based on the following VadTtA "The Prophet (S. A. W) had prevented Mu'adh 

I Marg, vol. 3, p. 285; Sara, vol. 24, p. 164; Humd, vol. 9, p. 274, Qadb, p. 43. 
2 Nawa R., vol. 4, p. 165; K7uha, vol. 2, p. 165. 
3 Anas K., vol. 4, p. 116; Rush B., vol. 2, p. 213; M-usd, p. 185. 
4 Qudii, vol. 4, p. 452; See also Maws, vol. 5, p. 301. 
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[whose debts are more than his assets] from disposing of his property and sold the 

property and paid the debt to the creditors. 

This ffa6Tth shows that petition for a bankruptcy order is in accordance with 

the Islamic law. If this were not so, the Prophet (S. A. W) would not prevent Mu'adh 

from disposing of his property. The VadTth suggests also that the court is ultimately 

responsible for selling all the bankrupt's assets and distributing all the proceeds of 

sale amongst the creditors. 

This view is also supported by the practice of the Comparýons. For example, 

it is reported by 'Abd Ralunadn ibn Dalaf al-Muzand that a man from the Juh, ýynah 

tribe went bankrupt and his matter was brought before 'Umar ibn al-Khattdb, the 

second caliph (634-644), who said; "0 People! Al-Usayfi', al-Usayfi' of the 
I 

Juhaynah, was satisfied with his religion (Sn) and his trust because it was said of 

him that he arrived before the others on the Pilgrimage (. ffajj). He used to incur debts rn 

but he did not care to repay, so all of his property has been eaten up by it. Whosoever 

has a debt against him, let him come to us tomorrow and we will divide his property 

between his creditors. Beware of debts! Their beginning is a worry and their end is 

destitution. ,6 

The decision of 'Umar is considered as a consensus of opinion (jjma ) on the 

legality of bankruptcy petition and order, since there was no dispute about the 

5 Ddru, vol. 2, p. 20(no. 4505); Shaw, vol. 5, p. 340; Bayh, vol. 6, p. 48; This Ijadith is 

authentic based on the conditions ageed upon by al-Bukhdr-i and Muslim. ljdki, vol. 2, p. 
58. 
6Anas M., p. 547; See also Bagha, vol. 4, p. 342; Bayh, vol. 6, p. 49. 



10 

validity of it amongst the Companions. 7 The decision reveals that the bankruptcy 

order shall only be made when it is proven that the debtor is bankrupt and therefore, 

unable to settle his debts because the debts are more than his property. It also 

indicates that it is the judge's duty to distribute the bankrupt's assets amongst his 

creditors. The distribution must be done as soon as possible as after such a decision. 

Furthermore, 'Umar's decision shows that the bankruptcy order must be made 

public, so as to allow the creditors to claim their dues and to prevent any further 

public transactions with the bankrupt. 

The legality of petition for bankruptcy order is also based on the principle of 

'death sickness' (marV a]-ma Wt). 8 If a person suffering from death sickness Could be 

interdicted from disposing of his property to protect the interests of his legal heirs, it 

is therefore more appropriate for the debtor to be declared banIxupt. so as to protect 

the interest of the creditors. 9 This is because a debtor's property belongs to his 

creditors. By contrast, in the case of death sickness, the property remains with him 

and does not go to the legal heirs. ' 0 

On the contrary, according to Imam Ab-u VanTfah, there can be no 

bankruptcy petition and order against the debtor" because if the creditors apply to 

the court for the adjudication the judge does not have any jurisdiction to prevent him 

7 Baý!, vol. 2, p. 43; Qard, vol. 8, p. 167; Sara, vol. 24, p. 164. 
8 Death sickness is defined by the Majallab, article 1595 as, "a sickness where in the 
majority of cases death is imminent, and, in the case of a male, where such person Is unable 
to deal with his affairs outside his home, and in the case of female, where she is unable to 
deal with her domestic duties, death havina occurred before the expiration of one year by 
reason of such illness, whether the sick person has been confined to bed or not". 
9 Rush B., vol. 2, p. 214; See also Mdwa, vol. 7, p, 345. 
10 Mdwa, vol. 7, P. 385. 
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from disposing of his property. This is considered as maltreatment and disregards the 

competency and legal capacity of the debtor. 12 As such then, it is a great hardship 

(9ýirar 'a-ýTm) to the debtor that could not be substituted by the specific hardship 

'r JkhgýS). 
13 (Oýrj7 

Furthermore, this is contrary to the injunctions of the Qur'an and the Aýj-dTth 

that clearly provide that every transaction should be based on mutual consent 

amongst the contracting parties. 14 The Qur'j-n states, "0 you who believe! Eat not up 

your property among yourselves unjustly except it be a trade amongst you by mutual 

consent. " 15 The Prophet (S. A. W) is also reported to have said, "It is not permissible 

for a Muslim to take his fellow Muslim's property except in proper manner. " 16 

The interdiction of the debtor and the sale of his property are considered as 

taking property wrongfully and without the consent that are contrary to the above C) 

injunctions. 17 

Imam Ab-u Van-ifah, however, allows creditors to apply to the court to 

imprison the debtor until he sells his property to discharge his debts. 18 This is based 

1 Qadli, p. 43; Sugh, p. 459; According to lmdm Abli Ijanifah, there are only three grounds 

. 
jr) i. e. insanity, infancy and slavery. See Kdsd, of interdiction (ba vol. 7, p. 169. 

12 See Humd, vol. 9, p. 27; M,? ws, vol. 5, p. 301. 
'3 'Ayni, vol. 1, p. 224. 
14 See Marg, vol. 3, p. 285; Sara, vol. 24, p. 163. 
15 AI-Qur'j-p, sUrat al-Nýsa', 4: 29. 
16Daru, vol. 2, p. 20(nos. 2862,2863); See also Shaw, vol. 5, p, 341, 
17 ýan'd, vol. 3, p. 56. 
18 See Mara, vol. 3, pý 284; Sara, vol. 24, p. 164. 

0 
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on the , Va6Ttb, "The delay of payment of debt by one who can afford to pay, justifies 01 
defamation and punishment by the lender. " 19 

It seems obvious that the view of the majority is preferred due to the fact that 

many debtors nowadays try to conceal their property from creditors by way of gifts 

and endowment to their close relatives and friends. The right of the creditors are at 

risk if these practices remain unhindered. Moreover, Ab-u Y-Usuf and Muýammad al- 

Shayban! are of the cautious opinion that the debtor might act collusively or rrýight 

declare that the property in his possession belongs to a particular person, 

notwithstanding that it actually belongs to himself and not to other; he merely does 

not want his property to go to his creditors. This wiH not happen if the proceedings 

20 
against the debtor are authorised. by aw. 

This is also contrary to the concept of trust (amj-nah) that has been 

emphasised by Islam as the Qur'j-, n states, "Verily! Allah commands that you should 

render back the trusts to those, to whom they are due. ,21 Repayment of debt is an 

integral part of trust. 

Furthermore, according to al-ýan'anl, the VadTth and the verse used by Imam 

Ab-u Ijan7ifah are general injunctions ('amm) that are specified by the ýIadTth of 

19Bukh, vol. 3, p. 85. 
20 See Marg, vol. 3, p. 285. 
21 AI_QV_ryy 'U. sgrat 31-NisY, 4: 5 8. 
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Mu'ddh. 22 And injunctions (a&llah), the majority of Muslim jurists use are strong C 

and persuasive. 
23 

In addition to the above-mentioned arguments, some Muslim scholars argue 

that the parameter used to determine the viability of the banýruptcy regulations in 

Islam is the doctrine of public interest (maý14ah). In this respect, Ibn'Abd al-Salam 

observes, "A bankruptcy order against a bankrupt (muflis) is an injury (mufsYdah) on 

his right. Nevertheless, it has become an acceptable norm (thabata) that such injury is 

overruled by the interest (maý14ah) of the creditors (ghurama ). If you wish, you can 

say that the interest of the creditor is given priority over the interest of the debtor. 5124 

Majority of Muslim jurists agree that bankruptcy petition must be presented 

to the court. 25 This is because the order of banIxuptcy requires the decision of the 

court, 
26 

that means the bankruptcy cannot be made by the initiative of the court. 
27 

The petition may be presented by an individual creditor or creditors, for the right of 

debtor's estate belongs to the creditor. Accordingly, al-Bah7ut-i is of the view that it is 
C Zý 

22 San'd, vol. 3, p. 56. 
23 ýawa, 

p. 222; al-Qardfl- observes that the analogy (qýyYs) of taking property without the 
consent used is not suitable for the bankrupt. Qard, vol. 8,168. 
24 Sula, p. 79; Majallab, article 26 provides, "A private injury is tolerated in order to ward off 
a public injury"; This legal rule is also stated by Ibn Nujaym. He says, "The application of it 
includes, the permissibility of interdiction to a free, sane and puberty person according to 
Abli Hanifah is for three person, i. e. an insane juristconsult (aI-mUfti-,? J-MYjifl), ignorant 
doctor (al-pbi-b al-jj-hiý and bankrupt tenant (aI-mvkj-r. TaI-muffs), in order to ward off a 
public injury. ", Nuja, p. 85; See also Khdn, vol. 3, p. 634. 
25 Mard, p. 281. (However al-Shaykh Taq! al-Din preferred that the bankrupt becomes 
bankrupt without the decision of judge. This is a narration from Imdm Aýmad); NT-usd, p. 
185. 
26 Farh, vol. 1, p. 98; According to Abli Y-usuf and Muhammad, the interdiction of the debtor 
is only valid with a judge's declaration of bankruptcy (a]-iflj-s) and then the declaration of 
interdiction. Rdfi, vol. 1, p. 281; See also Sara, vol. 24, p. 164; Lubn, p. 555; Sayli A.. p. 
460. 
27 Mdwa, vol. 7, p. 385; Riffil', vol. 5, p. 5. 
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illegal to pronounce a judgement without the petition from the holder of the rights Cý 
i. e. the creditor. 

28 

Therefore, the court will not entertain the petition of the third parties because 

they do not have legal power (H Riljyah) against the debtor, 29 
except the guardian of 

eIh 
. 
30 interdicted person (m4j& a ay ) 

The need for the creditor's petition is also emphasised by the Majallah 

stating, "A person who is in debt may also be interdicted by the Court upon the 

petition of the creditors". 31 

In commenting on the above provision, A A171 Ijaydar mentions that the 

interdiction of debtor is similar to the interdiction of prodigal that is by the judge. 

The interdiction of the debtor is complete only after the judtc:, 
-, e pronounces him 

bankrupt. 32 He further says that Muslim jurists have agreed that the interdiction of 

the debtor is dependent on the adjudication of the judge. 33 

Creditor's petition shaH be accepted even though it is made by one creditor 

whose credit qualifies for order of bankruptcy. 34 The bankruptcy order does not only 

28 Bahli, vol. 2, p. 423. 
29 Qudd, vol. 4, p. 485. 
30 Basi, vol. 2, p. 44. 
31 Mqý, a, article 959. 
32 Ijayd, vol. 2, p. 669. 
33 Ibid. 
34 al-Dasliql maintains that all indebted debts to the bankrupt are calculated in order to 
establish whether the debts of the bankrupt are more than his property. Das-U, vol. 3, p. 264. 
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affect the petitioning creditor but also other creditors, 35 notwithstanding, opposition 0 
on their parts unless they are willing to pay the applicant's debt either from the 

debtor's property or their money. 36 The bail out by paying the petitioning creditor 

should be encouraged, for the declaration of bankruptcy will cause hardship to the 

bankrupt, i. e. he is not free to exercise his right of disposition, his property will be 

sold and be distributed to the creditors and so on. 

The petition for banlauptcy order is based on the following situations: 

(a) if it is felt that the bankrupt is wasting his property by trading; L- 

(b) if that the property will be smuggled away from the creditors; 

(c) if that the property will be transferred to other. 37 

The creditor's petition may only be presented if, 

(a) the debt 38 is currently due for payment (P4 and legally enforceable 

against the debtor (Hzim). So, there will be no bankruptcy order for a deferred 

payment debt (mu "a 4.39 This is because the creditors of deferred payment do not 

have any claim before the agreed date and the debts are not obliged to be paid. 0 

Moreover, the non-legally binding (ghayrlYzim) debts such as the right of instalment 

35 Nawa R., vol. 4, p. 128; Rdfi', vol. 5, p. 6; Zarq Z., vol. 5, p. 265; Dasli, vol. 3, p. 264; 
'Adaw, vol. 2, pp. 290-291; Maws, vol. 5, p. 302. 
36 'Ilya M., vol. 6, p. 19. 
37 M : 2jg article 999. 
38 The Arabic term for debt is dajw. The Qur, ýTfl mentions the term dayn in at least five 
places, i. e. one in s5h? ta17BJqamh, 2: 282, one in ýumtal-Njsj-'. 4: 11 and three in the same 
sUrat, 4: 12., See Bdql, pp. 267-268; The Majallah defines debt as "the thing which is proved 
to be owing". For example A certain sum of money lent to A and owed by him. Maja, article 
158. 
39 Nawa R., vol. 4, p. 129; Ghaz W., p. 138; Rdfl', vol. 5, p. 6; Raml N., vol. 4, p. 3 10; Zarq 
Z., vol. 5, p. 265; Maqd K., vol. 2, p. 167; 'Adaw, vol. 2, p. 291; Mal, vol. 2, p. 148; Maws, 
vol. 5, P. 303. 



16 

payment for manumission (nujiTm a]-kdbah) and wife's maintenance for tomorrow 

are not considered part of current debts 40 
as the creditor can relinquish theM. 41 

(b) The debts must exceed the value of the debtor's assets. If his assets 

counter balance the debts and the debtor can also gain remuneration through labour, 

there would be no grounds for the order. 42 The debtor's assets are those actually 

possessed and owned by the debtor. They include whatever property owned by the 

debtor through gift (hibah), inheritance (mThi-th) or donation (pdaqah) 
. 
4' They are 

included as the debtor's assets because they can be used to pay the debts. However, 

things such as impounded (mqghýWb) and lost property, 44 and the unpaid debt 

considered part of non-existence property (madEm) of the denier (ij]ýia) 4' 
are 

excluded from the debtor's assets. 

The debtor may also petition for his bankruptcy according to the Shafi ciS. 46 

This view stands on one PAth that states, "Mu'ddh ibn Jabal was the kindest 

philanthropist among the youths till he possessed nothing. His debts exceeded all his 

assets. He came to see the Prophet (S. A. W) to tell about his situation and advised 

him to speak with his creditors about that and said to them: "If I want to settle the 

40 Shar, vol. 2, p. 168. 
41 Muha, Zi-dd, vol. 2, p. 165; Shar M., vol. 3, p. 97; Fash, p. 146. 
42 Nawa R., vol. 4, p. 129; Ghaz W., p. 138; Rdfi', vol. 5, p. 6; Zarq Z., vol. 5, p. 265 ; Dard 
ý., vol. 3, p. 351; Maqd K., vol. 2, p. 169; Tagh, vol. 1, p. 351; Najd, p. 358; Zark, vol, 4, pp. 
63-64; 'Adaw, vol. 2, p. 29 1; Bahli, vol. 3, p. 418; There are two views amongst the Mdlikis 
about the inclusion of deferred payment debts. For example, the bankrupt has $200 in form 
of debt, i. e. $100 is a current debt and the balance is a deferred debt. He has only $150. The 
view of madhhab is that, the bankrupt should be declared bankrupt even though he is able to 
provide a surety to pay. Dard S., vol. 3, p. 264; See also DasU, vol. 3, p. 264; It seems that 
there is a justification for the view for the declaration of bankruptcy would make the 
deferred debt becomes due. 
43 Ja'al, vol. 2, p. 148. 
44 Baý!, vol. 2, p. 44. 
45 ýald, vol. 2, p. 589. 
46 Ghaz S., vol. 4, p. 99; Raml, vol. 4, p. 314; Kuhd, vol. 2, p. 166; Shar M., vol. 3, p. 99; Cf. 
ýdwll, vol. 2, p. 126; Dasli, vol. 3, p. 264; Dard S., vol. 3, p. 264. 
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matter, I would have left it to the Prophet". Afterwards, the Prophet (S. A. W) sold 

Mu'adh's property and divided its proceeds among the creditors. As a result Mu'ddh 

47 had nothing" . 

This shows that the debtor can initiate the bankruptcy proceeding when he 

finds his debts exceed his estate. Furthermore, al-Nawaw-i says, "And if there is no 

petition of bankruptcy being made even by one of the creditors, and the debtor 

himself presents a petition for the order, he would be declared bankrupt, according to 

the preferred view, because it involves the debtor's interest. , 48 

In addition to creditor's and debtor's petitions, there are exceptional 

circumstances that allow the bankruptcy order to be made without bankruptcy 

petition. The court may declare a debtor bankrupt if the debts involve insane persons, 

minors or interdicted prodigal. The judge can declare the debtor bankrupt in order to 

protect their interests. 49 This rule is also applicable to cases involving the public 

interest such as for mosques and the poor. 50 

1.1.2 English and Malaysian Laws 

Similar to Islamic law, English law provides that a bankruptcy petition 51 may 

be presented to the court by one of the individual's creditors 52 or jointly by more than 

one of thern. 
53 

"Shaw, vol. 5, p. 340. 
48Nawa R., vol. 4, p. 128. 
49 Ibid, pp. 127-128. 
50 Ba§!, vol. 2, p. 44. 
51 "Bankruptcy petition" means a petition to the court for a baakruptcy order. InsolvericyAct 

19M, section 381. 
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There are five alternative jurisdictional qualifications for a debtor 5' before the 

bankruptcy petition is presented; 

(i) the debtor is domiciled in England, 

(ii) the debtor is personally present in England on the day on which the 

petition is presented, 55 

(iii) the debtor at any time in the period of three years ending preceding the 

petition has been ordinarily resident, or 

(iv) the debtor has had a place of residence in England, or 

(v) the debtor has carried on business in England (during the period of three 0 
56 

years) Thus, a erson does not cease to carry on business until arrangements have pC 

been made to settle business debts. 57 

52 "Creditor" in relation to the bankrupt means a person to whom any of the bankruptcy debt 
is owed. "Bankrupt debt" is defined as meaning to the following types of indebtedness, 
namely; 

(i) any debt or liability to which he is subject at the commencement of the 
bankruptcy. 

(ii) any debt or liability to which he may become subject after the commencement of 
the bankruptcy (including after his discharge from bankruptcy) by reason of any obligation 
incurred before the commencement of the bankruptcy. 

(iii) any interest provable. 
"Creditor" in relation to an individual to whom a bankrupt petition relates, means a person 
who would be creditor in the bankruptcy if a bankruptcy order were made on that petition. 
InsolvencyAct 1986, section 383(l). 
53 Insolvency Act 1986, section 264(l)(a); It was held (on appeal) that this enables a petition 
to be presented jointly by several persons, each with separate debts, and is not confined to 
permitting a petition to be presented by more than one petitioner in respect of joint debts. 
Bray-Poat and Arthur v. Allen (No. 177-63) March 30,1994 Ch D, Ferris J. (unreported), 
quoted by Hunt, p. 3042/1. 
54 'The debtor" in relation to a bankruptcy petition, means the individual to whom the 
petition relates. lbsolvencyAct 1986, section 385(l)(b). 
55 In Re Thulin [1995] 1 WLR 165 Ch D, a non resident Swede was bankrupted by the 
English court to facilitate the international collection of his assets. 
56 lbsolvencyAct 1986, section 265 (1). 
57 Re a Dehtor (No. 784 of 1991) [1992] Ch 554 where Hoffman J followed Theophile T, 
SoAcitor General [19501 AC 186; See also WiWnson vfl? C [1998] BPIR 418 Ch D. 
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The petition 58 by creditor may be presented if the foUowing conditions are 

fulfiRed. They are as foHows: 

(a) the amount of the debt, or the aggregate amount of the debts, is equal to or 

exceeds the bankruptcy level59 currently is seven hundred fifty pounds . 
60 Thus, if the 

net sum after deducting the maximum value of the cross-claim from the debt is seven 

hundred fifty pounds or more, the court stiH makes a bankruptcy order. " 

It is possible for two or more creditors, to whom as individuals debts of less 

than seven hundred fifty pounds are separately owed by the debtor, to consolidate 

their petition so that it becomes based upon an aggregate sum equal to or in excess C) 

of the statutory minimum figure. 62 They can jointly present a single bankruptcy C) 

petition. 
63 

In quantifying the amount of the petitioning creditors' debt for the purpose of 

establishing that it at least equals the prevailing bankr-uptcy level, it is permissible to 

include interest for periods before the date on which the petition is presented, 

provided that such interest was properly payable by virtue of the contract or 

alternatively, if a demand in writing f6r-payment had previously been made upon the 

58 There are four forms for creditor's petition set out in Schedule 4 to the Rules, 
(i) Form 6.7 is for failure to comply with a statutory demand for a liquidated sum 

payable immediately. 
(ii) Form 6.8 is for failure to comply with a statutory demand for a liquidated sum 

payable at a future date. 
(iii) Form 6.9 is where execution or other process on a judgement has been returned 

unsatisfied in whole or in part. 
(iv) Form 6.10 is for default in connection with voluntary arrangement. 

51 InsolvencyAct 1986, section 267(2)(a). 
60 Insolvency Act 1986, section 267(4). The court should dismiss the petition if the debtor is 

able to show a bon,? ffde dispute of so much or that debts to leave less than E750 as the 

undisputed balance. Rea Debtor (49 and 50 of 1990) [1994] 3 WLR 847 CA . 
61 Platts v TSB BankPls, Times L,? w Reports, Marcb 4,1998 Ch D. 
6' Flet, p. 102; Frie, p. 6. 
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debtor containing notice that interest will be payable from the date of the demand to 

the date of the payment. 
64 

(b) the debt, or each of the debts, is for a liquidated SUM. 
65 Claims in tort are 

in their very nature unliquidated until judgement is actually given, or until a binding 
C 

settlement has been concluded between the parties; until then the plaintiff may 

furnish an indication of a sum of damages, which he believes to be appropriate. 

Claims in contract, on the other hand are generally liquidated in nature at all stages, 

but if the sum includes an element which is to be "penal", this will render the claim 

an unhquidated one. 

Likewise, if the true quantum of loss directly and naturally resulting from a Z: ý 

breach of contract or a breach of covenant cannot immediately and definitely be 

established, the claim must be considered as unliquidated for the time being. 66 Thus, 0 

this prevents a landlord from petitioning on the ground of breach of a covenant such 

as a covenant to repair the leased premises. If there is such a breach, the landlord will 

not be able to petition without obtaining judgement first for damage. 67 
C) 

Moreover, there are categories of debts, which have not been accepted as 

liquidated for this purpose. Any debt, claim or indebtedness, which requires or 

awaits some further act or proceeding, or of a passage of a further period of time, in 
C; C 

63 Re Allen (Rea Debtor 367 of 1992) [1998] BPIR 319 Ch D. 
64 Flet, p. 102. 
65 Insolvency A ct 1986, secti on 2 67 (2) (b). 
66 Flet, p. 104. 
67 McLo, p. 20. 
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order to mature, or in order to reach a certain and fixed value7 will be categorised as 

unliquidated and as incapable of supporting a petition. 68 

The liquidated sum must be payable to the petitioning creditor, or one or 

more of the petitioning creditors, either immediately or at some certain future time. 

This imposes the requirement that the liability giving rise to the petitioning creditor's 

debt must be existing, and not contingent. If the debtor has assumed a liability to pay 

a specific amount of money which will, however, only become payable provided that 

some event happens or fails to happen, or provided that certain steps are taken 

consequent upon that contingency, the requirement of section 267(2)(b) wiH in this 

respect be unfulfilled unless all those necessary developments have place before the 

petition is presented. 69 

(c) the debt or each of the debts is unsecured . 
70 This does not exclude a 

secured creditor from presenting a bankruptcy petition. The secured creditor must 

either give up his security so that its proceeds may be shared by ali the creditors 

jointly or give an estimate of the value of his security. After deducting the value so 0 

estimated, the secured creditor may be admitted as a petitioning creditor in the same 

manner as if he were an unsecured creditor. 7' The secured creditor may also petition 

for bankruptcy if the petition is in respect of an unsecured part of the same debt. 72 

'8 Hunt, P. 3042/1. 
69 Flet, p. 105. 
" Section 267(2)(b) gives formal expression to this principle, but the sub-section itself has to 

be read in conjunction with section 269 of the Act, which has an overriding role in this 

matter. Flet, p. 106. 
" Lnsolveucy Act 1986, section 269(l)(a)(b); See also sections 258(4) & 285(2). 
72 See Zmdfarid vBCCI[1996] BPIR 501 Ch D. 
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(d) the debt, or each of the debts, is a debt which the debtor appears either to 
be unable to pay or to have no reasonable prospect of being able to pay. 73 The debtor 

will be deemed unable to pay debt if he fails to meet a demand in the prescribed form 

served on him within three weeks or an execution judgement has been returned 

unsatisfied in whole or in part. 74 The debtor appears to have no reasonable prospect 

of being able to pay debt if, but only if, the debt is not immediately payable and: 

(i) the petitioning creditor to whom it is owed has served on the debtor a 

demand also known as "the statutory demand"75 in the prescribed form requiring him 

to establish to the satisfaction of the creditor that there is a reasonable prospect that 

the debtor will be able to pay the debt when it falls due, 

(ii) at least three weeks have elapsed since the demand was served, and the 

demand has been neither complied with nor set aside in accordance with the rules. 76 

73 ksolveucyAct 1986, section 237(2)(c). 
74 lbsolvency Act 1986, section 268(l)(a)(b); In Rea debtor (? Vo 340 of 1992) [1995] TLR 
141 CA, the question was whether the execution had been "returned unsatisfied in whole or 
in part" with the meaning of section 268(l)(b). The Appeal Court held that the section 
contemplated the carrying out of execution and endorsement of a manner in which the 
execution was carried out. If the sheriff was unable to gain entry to the premises in which the 
execution to be carried out, then there was no execution and the proper endorsement could 
be made under the section. Accordingly, the creditors had been unable to bring themselves 
within the section and were not entitled to present the petition. 
75 A statutory demand is a document prepared by the creditor in the prescribed form 
requiring the debtor to pay the debt referred in the demand or provide security to pay the 
debt within 3 weeks after the demand is served. There three forms of statutory demand set 
out in Schedule 4 of the Rules, 

(a) Form 6.1 demands for a debt presently due but not based on a judgement. 
(b) Form 6.2 demands for a debt presently due based on a judgement or order of the 

court. 
(c) Form 6.3 demands for a debt due at a future time. 

When completing the form, the full name of the debtor be given, along with the full name 
and address of the creditor. Only one debt can be included as the debt on the form. The 
amount of the debt must be stated and interest if claimed. As a statutory demand can only be 
made for an unsecured debt and if the creditor holds any security, he must specify what it is 

and put a value on it so that the amount of unsecured portion of the debt can be identified. 
The demand must be signed by the creditor himself or someone authorised on his behalf 

such as a solicitor. If the debtor does not comply with the demand within three weeks the 
debtor is deemed as unable to comply with the demand. 
76 Insolveucy Act 1986, section 268(2). 
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(e) there is no outstanding petition to set aside a statutory demand served in 

respect of the debt or any of the debts. 77 If such petition is pending, it falls outside 

the category of qualifying debt. 78 

The petition must contain the following information: 

(a) the debtor's name, place of residence and occupation (if any), 

(b) the name or names in which he carries on business, if other than his true 

name, and whether alone or jointly with others, 

(c) the nature of his business and address or addresses at which he carried on 

business, 

(d) any name or names, other than his true name in which he has carried on 

businesses at or after the time when the debt was incurred and whether alone or 

jointly with others, 

(e) any address or addresses at which he has resided or carried on business at 

or after that time and the nature of that business. 79 

The petition must also state: 

(a) the amount of the debt, the consideration for it and the fact that it is owed 

to the petitioner, 

(b) when the debt was incurred or become due, 

(c) if the debt includes any charge by way of interest not previously notified 

to the debtor as a liability of his or any other charge accruing from time to time, the 

amount or the rate of the charge (separately identified) and the grounds on which it is 

77 Iflsolvency Act 1986, section 267(2)(d). 
78 Seal, p. 318. 
79 Insolvency Rules 1986, rule 6.7(l). 
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claimed to form part of the debt provided that the amount or rate must is the case of a 

petition based upon a statutory demand be limited to that claim in the demand, 

(d) either (i) that the debt is for a liquidated sum payable immediately and the 

debtor appears unable to pay it or (ii) that the debt is for a liquidated sum payable at 

some certain future time and the debtor appears to have no reasonable prospect of 
80 being able to pay. In either case, that the debt is unsecured. 

A bankruptcy petition must be verified by an affidavit that the statements in 

the petition are true, or are true to the best of the deponent's knowledge, information C 

and belief. 8 1 The affidavit is prima facie evidence of the truth of the statements in the 

petition to which it relates. 82 

A bankruptcy petition may also be presented to the court by the debtor 

himself83 on the ground of his inability to pay the debts . 
84 Inability is not whether the 

debtor's assets exceeds his liabilities at the relevant time but whether he is unable to 

pay those debts at the time they are due. In other words the test for inability to pay 

debts appears to be based upon current liquidity and not upon asset values. 85 

The debtor's act of presenting his own petition has the immediate effect of 

removing both himself and his property from any separate course of action to which 

8() lbsolvency Rules 1986, rule 6.8(l). 
81 Insolvency Rules 1986, rule 6.12(l). 
82 Insolvency Rules 1986, rule 6.12(6). 
83 Insolvency Act 1986, section 264(l)(b); "Debtor's petition" means a bankruptcy petition 
presented by the debtor himself. Insolvenc Act 1986, section 385(l). 

lbsolvency Act 1986, section 272(l); The term debt is defined by section 385(l) as to be 

construed in accordance with section 382(3). That subsection includes within the term "debt 

or liability" any debt or liability, present or future, certain or contingent, for an amount fixed 

or liquidated, capable of being ascertained by fixed rules or as a matter of opinion. 
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his unsecured creditors might otherwise resort. He will thus put an end to the 
inconvenience and dissipation of resources caused by multiple executions and other 
forms of enforcement process. 86 The petition must be accompanied by a statement of 

affairs containing particulars of his creditors' debts, liabilities and assets together 

with other information may be prescribed. 87 

In addition to the mentioned petitions, English law also permits the 

supervisor of, or a person for the time being bound by, 8' the voluntary arrangement" C) 

to petition for a bankruptcy order. 90 This qualification must refer to the need to show 

that the voluntary arrangement is still in force, and has not been set aside, either 

expressly after successful challenge under section 262, or by operation of law, in 

consequence of bankruptcy order having had the effect of setting the arrangement C) 

aside. 
91 

Where a debtor, who has entered into a voluntary arrangement with his 

creditors, is made bankrupt by the bankruptcy order obtained by a creditor not bound 

by the arrangement, or by a post- arrangement creditor, on a petition presented under 

sub-section (1)(c), the only available assets will be those, if any (whether current or 

85 Re Coney [1998] BPIR 333 Ch D. 
86 Flet, p. 117. 
87 InsolvencyAct 1986, section 272(2). 
88 Such as a creditor, and possibly also a surety for the terms of the arrangement. Hunt, p. 
3058. 
89 Voluntary arrangement is an arrangement between an individual debtor and his creditors 
agree to accept something less than 100 p in the f on their debts or agree to some deferment 

of the time for payment of their debts and also agree not to force the debtor into bankruptcy. 
Frie, p. 143. 
90 ksolvency Act 1986, section 264(l)(c). 
91 Hunt, p. 3033. 
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future, e. g. future earning), which the debtor has not assigned to the 

nominee/supervisor under the arrangement. 92 

If the petition is presented on the grounds of the debtor's misfeasance or 

defaults in preparing and carrying out the arrangement and the debtor is in fact guilty 

of such delinquencies, it is right that the supervisor and the arrangement creditors 

should be able to bring the arrangement to an end. 93 

Likewise, Malaysian law allows the bankruptcy petition 94 to be presented to 

the court by a creditor. 95 The petition by creditor is subject to the foUowing 

conditions: 

(a) the debt owing by the debtor to the petitioning creditor, or if two or more 

creditors join in the petition the aggregate amount of debts owing to the several 

petitioning creditors, amounts to ten thousand ringgits. 

(b) the debt is a liquidated sum payable either immediately or at some certain 

future time. 96 Therefore, the petition may be set aside due to the failure to indicate in 

the petition that the debt owing by the debtor is a liquidated sum payable either 

immediately or at some certain future time. 97 

(c) the debtor is domiciled in Malaysia or any State or witlýn one year before 

the date of presentation of the petition has ordinarily resided98 or had a dwelling 

92 Ibid. 
93 Ibid. 
9' Bankruptcy petition includes a petition for a receiving order, BaLzkruptqyAct 1967, section 
2. 
95 Bankruptcy Act 1967, section 4. 
9' This appears to mean that a petition could validly be presented for a future debt. 
97 Mch8e] Chong Agion Fong vSyafikatFono,, Sam Tjrnhcr& Anor[1977] I N1LJ 263 HC- 
98 In Re Cbva Chun Eng, exparte TractorsMalaysia (1982) SdnBbd[1995] 3 AMR 2269 
HC, the court held that as the debtor was not, and still is not a person domiciled in Malaysia, 
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house or place of business in Malaysia or has carried on business in Malaysia 

personally or by means of an agent or is or has been within the same period of 

member of a firm or partnership which has carried on business in Malaysia by means 

of a partner or partners or an agent or manager; and 

(d) the petition must be based on the acts of bankruptcy conunýitted by a 

debtor that occur-red within six months before the presentation of the petition. 99 

There are circumstances that acts of bankruptcy are committed to such as 

conveying or assigning all property to a trustee or trustees for the benefit of his 

creditors generally, making a fraudulent conveyance, gift, delivery of transfer of all 

or part of his property and conveying or transferring or creatina C) z: ) a charoge upon aH or 

part of his property so as to amount a fraudulent preference if he were adjudged 0 

bankrupt. 100 

A fraudulent conveyance connotes a positive action rather than the instrument 

of transfer of property, or the document which evidenced an agreement to transfer. It 

refers to an act of transfer where the title of property of a person would by law be 

considered passed from one to another. 'O' An example for a fraudulent conveyance is 

or in any State, or within one year before the date of presentation of the petition, or who has 
during the said period, ordinarily resided in Malaysia or any State, the debtor does not meet 
the requirement of section 5(l)(d) of the Act. This is based on the fact that there is evidence 
to indicate that at the relevant time, the creditor, through its manager, knew that the debtor 
was in Australia. Furthermore the debtor has established the animus and Jactum of his 
domicile in Australia. He bought a house in Australia in 1986, obtained penuanent resident 
status in 1988, moved his wife and children to Australia in 1988, and he and his family have 

not been back to Malaysia, the debtor does not carry on business here, and he acquired 
Australia citizenship in 1991. 
99 BaLdayptcyAct 1967, section 5(l). 
'00 B, 2z2krvptqyAct 1967, section 3(l)(a)(b)(c). 

bb uan ficial Assianee of Lbe estate of Kob Ljapg Hee (a bankrupt) v Kob na "I Ofj T0C 
Anor [ 1997] 5 MLJ 136 HC. 
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where a debtor conveys to his wife his interest in certain land for a small 

consideration on the day before he closed his business. 102 

The act of bankruptcy also arises where a debtor is filing in the court a 

declaration of his inability to pay his debts, presenting a bankruptcy petition against 

himself, making an offer of composition with his creditors or a proposal for a deed of 

arrangement 103 of his affairs with his creditors and possessing no property liable for 

seizure carried out by the officer charged with the execution of a writ of attachment 

or giving notice to any of his creditors that he has suspended or about to suspend 

payment of his debt. 104 To constitute a notice, it is enough to send a letter to all 

creditors stating, "We regret to have to inform you that we are unable to pay our 

debts in M at the present time and we propose to caH a meeting of aH our 

crechtors". 
105 

The acts of bankruptcy are also committed if, with intent to defeat or delay 

his creditors, a debtor is (i) departing, being or remaining out of Malaysia106 or 
0 

departing from his dwelling-house or otherwise absenting himself, beginning to keep 

1112 Re Kbo-r Bak Kee [ 193 6] NTLJ 5 CA. 
103 "Deed of arrangement" includes any of the following instruments, whether under seal or 
not, made by, for, or in respect of the affairs of a debtor for the benefit of the creditors 
generally. (a) an assignment of property; (b) a deed or agreement for a composition; and in 
cases where creditors of a debtor obtain any control over the property or business (c) a deed 

of inspectorships entered into for the purpose of winding up or carrying on a business; (d) a 
letter of licence authorising the debtor or any other person to manage, carry on, reafise, or 
dispose of a business with a view to the payment of debts; and (e) any agreement or 
instrument entered into for the purposes of carrying on or winding up the debtor's business, 

or authorising the debtor or any other person to manage, carry on, realise or dispose of the 
debtor's business with a view to the payment of his debts. Bar1kruptcyAct 1967, section 2. 
104 BaDkruptcyAct 1967, section 3(1)(f)(g)(h)O). 
105 Re K Mubammad Ibrahim & Co,, exparte Ramcbmd (1940) 9 MLJ 90. 
106 See Offmial A ssip2ee, States of Malay,? v TqtFatt Sbirts Manufacturer [1969] 2 ý% I LJ I 
HC. 
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house or close his place of business, 107 or (iii) submitting collusively or fraudulently 

to an adverse judgement or order for the payment of money; and if execution issued 

against him has been levied by seizure of his property under process in an action or 

in any civil proceeding in the High Court, Sessions Court or Magistrates Court where 

the judgement, including costs, is for an amount of one thousand ringgits or more. 108 

A failure to comply with the requirements of a bankruptcy notice, 109 such 

requirement as to pay the judgement debt or sum orders to be paid obtained or order 

with interest quantified up to the date of issue of the bankruptcy notice, or to secure 

or compound for it satisfaction of the creditor or the court, by a creditor within seven 

days is also one of the acts of bankruptcy. 110 The bankruptcy notice must have been 

issued at the instance of a creditor who has obtained a final judgement... or order. ' 12 

Since the debtor is entitled to know exactly the actual sum that he has to pay 

to avoid the comrnission of the act of bankruptcy, it is essential that the notice must 

quantify the total sum required to be paid for the purpose of that particular 

107 It was held that closing down a place of business is not an act of bankruptcy unless the 
closing is done to defect or delay creditors. Re Var 

, gbese & Co [ 1946] MLJ 2. 
108 Bafl_kruTtcyAct. 1967, section 3(l)(d)(e). 
109 GurubacAw Siqgb v Seqop-ott & Campbell (1962) 29 MLJ 309; A bankruptcy notice shall 
be in the prescribed and shall state the consequences of non-compliance therewith and shall 
be served in the prescribed manner. BankruptcyAct 1967, section 3(2). 
'10 BwkruptcyAct 1967, section 3(l)(i). 
'11 A finaIjudgment includes a summary judgment entered against thejudgment debtor. This 
is so, when the Senior Assistant Registrar (SAR) heard the arguments from both sides upon 
affidavit evidence. Re Lo Koh Wab, exp Jupiter Securities Sdfl Bbd [2000] 5 MLJ 180 HC; 
It also includes a judgment in default for the sum claimed by the creditor against the debtor 
after the debtor had defaulted in failing to appear in court to counter the claim. Re Tdfl Hwee 
Eam, Ex p the People lasurwce Co (M) Sdn Bbd [ 1999] 4 MLJ 248 HC; Moreover, the 
judgment is final and conclusive notwithstanding the fact that it is subject to an appeal or 
under appeal and there is a possibility that the Court of Appeal will allow the appeal. Re Tafl 
Ab Poi, Exp Multi PuTose FibaDce Bbd [ 1999] 2 CLJ 694 HC. 
112 In Re Leo Hoon Hong (1951) 17 MLJ 222 HC, the court held that an order of payment of 
cost is not a final order. 
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bankruptcy notice. 113 The debtor does not have to make calculation or inquires. 114 

The notice should also be clearly stated and any reasonable person readinog the notice 

should be left in no doubt at all. ' 15 So, failure to quantify the amount of interest up to 

the date of the issue of the bankruptcy notice renders the bankruptcy notice a nullity 

ab initio as this is the intention of the Parliament. 116 

An act of bankruptcy is completed at the last moment of the last day 

(excluding the day of service) prescribed for compliance. ' 17 However, the debtor 

does not corrm-ýt such an act of bankruptcy if within seven days he complies with 

such requirement indicated in the bankruptcy notice or satisfies the court that he has 

counter claim, set-off or cross demand which equals or exceeds the amount of the 

judgement debt or sum to be paid by filing an affidavit. 118 It is therefore wrong for Z: ) C) 

the debtor to file a notice of motion. 
119 

If a debtor files an affidavit that he has counterclaim, three ingredients must 

be satisfied before the existence of a counterclaim by the debtor can be a defence to a 

judgement creditor's petition. These are, (a) the counterclaim must be capable of 

being quantified in terms of money and the affidavit must quantify it; (b) the counter 

claim must be put forward in good faith and must have a reasonable probability of 

113 Tawziabte0smw v. BAzzkBvmiputra Malaysia BbdandAnor[1991] I MLJ426 SC. 
114 Choflg Chin Sboang vDevelopmei7t& Commercial Bank Bbd[1990]-'? MLJ 285 HC. 
115 Lim. BoonPeng V United OiJent Leasing CoBbd[19911 I MLJ292 SC. 
116 Re Ufldob bin Asai [ 199514 NUJ 3 82 HC. 
117 Re Adf bin Sionggong, ex pAmb Malaysian Fin an ce Bb d[ 19 95]3 ML J252HC. 
118BAL&YptcyAct 1967, section 3(l)(i); The affidavit is ineffective and bad in law if it does 
not disclose that the judgement debtor had a counterclaim, set-off or cross demand which 
equalled or exceeded the amount of the judgement debt, Re Tio Chee ex p Cbupg 
Khia w Bank Ltd[ 1995] 4 MLJ 612 HC. 
"9 Re Kboo Cbee Tong, ex p Unik (M) Sdu Bbd [1996] 5 NILJ 39 HC; Re Yopg Cbooi 
Fong exp Pergira Habib BankMalaysia Bbd [1992] 2 CL-T 1262 HC. 
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success; and (c) the affidavit must show that the counterclaim could not have been 

set up in the action in which the judgement relied on was obtained by the creditor. ' 20 

The act of bankruptcy is complete at the very moment the court dismisses the 

app . cation to set aside the bankruptcy notice as if no affidavit has been filed. 121 

If the petitioning creditor is a secured creditor, 122 he must in his petition 

v either state that he is willing to give up his security for the benefit of the creditors, in 

the event of the debtor being adjudged bankrupt, or give an estimate' 23 of the value 

of his security. In the latter case he may estimate this value to the extent of the 

balance of the debt due to him, after deducting the value so estimated, be admitted as C 

a petitioning creditor in the same manner as if he were an unsecured creditor. 124 

The creditor's petition must be verified by an affidavit of the creditor. 125 

However, if a petitioning creditor is unable himself to verify all the statements, an 

120 Per wma Ha bib Baak Mak Bbd v Samuel Pabanatban [1993] 2 MLJ 423 SC; See also YSJJ 
DatukLim KbengUm vMalayan Baakfn,, a Berbad [ 1993] 2 AMR 1285 SC. 
121 Sob Bok Yew v Ondee Development Sdfl Bbd [1977] 1 NILJ 242 FC; Re Foqc, Yuan 
Kwop, o; exp Cbupg)nJawBankLtd[l995] 4 MLJ 612 HC- 
122 "Secured creditor" means a person holding a mortgage, charge or lien on the property of 
the debtor or any part thereof as a security for a debt due to him from the debtor but shall not 
include a plaintiff in any action who has attached the property of the debtor before 
judgement. Bankruptcy Act 1967, section 2; "Secured creditor" is a person who holds 

property belonging to the debtor as security for the debt due to creditors from the debtor. 
Therefore, a creditor who is holding a charge on a property belonging to a third party is not a 
secured creditor. Re Kbo Kak Siew, exp AIUI Bmk Bbd [1993] 1 MLJ 208 HC; See also 
Rabifldera Singb slo Arjw Siflgb, exp MalaysIan. Laterflational Mercbant Banker Bbd [ 1989] 
CLJ 858 HC. 
123 'The word "estimate" means an approximate judgement of a value and not an exact, 
precise value. " Re Fong Yuw Kwong, exp PubEcBazzkBhd[l996] 4 MLJ 42 HC, per Low 
Hop Bing J. at 51 C-D. 
124 Ban, 07ýTtqyAct 1967, section 5(2). 
125 Bwk7-qptqyAct 1967, section 6(l); BankruTtcyRules 1969, rule 106(l). 
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affidavit made by some person who can depose to them must be filed. 126 The petition 

has to be annexed to the verifying affidavit. The petition must be tied to or affixed to 

or stapled to the verifying affidavit, so as to avoid dispute on what exactly is being 
I 

verified. If the petition is not annexed to the verifying affidavit, that will render the 

proceedings a nullity. 
127 

The bankruptcy petition may also be presented by a debtor himself. 128 This is 

indeed an act of bankruptcy. The petition shall allege his inability to pay his debts. 129 

The debtor must insert his home, National Registration Identity Card number, 

description, his address at the date when the petition is presented, and any address at 

which he has resided or carried on business and at which he has incurred debts and 

liabilities remaining unpaid or unsatisfied at the date of the petition. 130 

1.2 Hearing of Bankruptcy Petition 

It is a duty of the court to declare a debtor bankrupt. There is no bankruptcy 

unless there is a court hearing. 

1.2.1 Islamic Law 

On hearing the bankruptcy petition presented by the creditor, the court will 

not entertain the petition unless the creditors can prove by one of the following two 

ways that the debts are due to them: 

1" BanAyvptcy Rules 1969, rule 106(2). 
127 Re Teoh Thew Peflg, exp D& CLeasing Sda Bbd[1993] 2 MLJ I HC; Ooi Tbean 

Cbua, u vBýwqueNadonaledePaiis[1992] 2 MLJ 526 HC; Re HarouflAJ-Rasbid bin MoIld 

Yusof, exp Daya Leasing Sdn Bbd [1996] 5 NILJ 317 HC. 
128 BwkTuptcyAct 1967, section 4. 
129 Bank-uptcyAct 1967, section 7(1). 
13 0 Biflkrvptcy R uIes 1969, ru Ie 10 0 (1). 
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(a) through the admission of the debtor, or 

(b) through the evidence (al-bqyyinah) such as testimony of witnesses. 131 

The court will then look into the value of bankrupt's estate whether he is able 

to settle the debts or not. The court will dismiss the petition if the debtor is able to 

settle his debts. If he is not able to settle them. ) the judge shall declare him bankrupt 

after the creditors debts are proven, without taking into consideration whether the 

petition is made by all creditors or some, for leaving the bankrupt to dispose the 

property freely will squander their debts and loss of rights. 132 The deferred debt 

indebted to the bankrupt wifl not be taken into consideration because the creditors' 

rights are not fallen due. 133 Thus, the making of the bankruptcy order marks the 

moment of commencement of bankruptcy for the individuals in question; he will not 

be released from the condition and status of a bankrupt until he gains his discharge. 

AdditionaRy, according to one view of the Shafi'is, the court will further 

examine the debtor's position even if his property is enough or more to settle the c 

debt. The judge will look into whether there are sigms of bankruptcy (amj-rj-t a]-iflYs) 

such as inability to work for livelihood, disposing property excessively and so on. If 

there are apparent signs of bankruptcy, the court may declare the debtor bankrupt to 

prevent him from disposing of his property, an act that will cause loss to him and 

creditors. 134 This opinion seems particularly good for a debtor who uses his property 

unjustly. 

131 Mdwa, AAffYw!, vol. 7, p. 385; Qudd, vol. 4, p. 484. 
132 N4dwa, vol. 7, p. 385. 
133 ýajd, vol. 2, p. 589. 
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The creditor's petition may be heard ex parle without the presence of the 

debtor unless he is known to be solvent. 135 The proof of bankruptcy is estabhshed 

either by confession, evidence of witness or legal documents 136 The 

Majallah provides, "It is not essential that the person whom the Court intends to 

interdict should be present. He may be interdicted in his absence. Such person must, 

however, be informed of the interdiction; and the interdiction does not take effect 

until he has been so informed. Consequently, any contracts or admissions made by 

him up to that date are valid. " 137 The ex parte hearing seems to be workable 

especially for the debtor who tries to smuggle or hide away his property from the 

creditors and uses his property extravagantly. Thus, the hardship to the creditors is 

prevented. 

The ex parle hearing is based on the judgement passed by the Prophet 

(S. A. W) against Ab-u Sufiyan. It is reported that Mind (Ab-u Suflyan's wife) came to 

the Prophet and complained, "AbU Sufiyan is a stingy person. He did not provide 

adequate maintenance for me and children except I took his wealth secretly without 

his knowledge. Is there any sin against me? " The Prophet replied, "Take from his 

property what may suffice for you and your children. " 138 

The ffa&7th shows that the judgement passed by the Prophet (S. A. NV) is 

without the presence of Abil Sufiyan. Thus, ex parte judgement is permissible. 

134 Mdwa, vol. 7, pp. 385-386. 
135 M-USd, p. 185. 
136 Mal, vol. 2, p. 148. 
137 Mqja, article 962; See also Fati-, vol. 5, p. 61; Tard, p. 204; For further explanation see 
Maws, vol. 5, pp. 303-304. 
138 Bagha, vol. 4, p, 353(no. 2343); Shad, vol. 2, p. 145. 

v 
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According to al-Baghawi, referring to Imam Malik 139 and al-Shdfl'-,, this ýffad7th 

permits passing a judgement on the absent party. On the contrary, the majority 

including the Ijanafis do not allowed exparte judgement. 140 

When the debtor presents the petition, the court may adjudge the debtor 

bankrupt after proving the evidence of his inability to settle the debts. The bankrupt, 

moreover, must take an oath about his situation according to Imam Malik and al- 

Shdfi'l. 141 

1.2.2 English and Malaysian Laws 

The court under English law, on hearing the creditor's petition, must not 

make a bankruptcy order unless it is satisfied that the debt or one of the debts, in 

respect of which the petition was presented, is either: 

(a) a debt which has been neither paid nor secured nor compounded for; 

(b) a debt due at a future time in which the debtor has no reasonable prospect 

of being able to pay when it falls due. 142 

The court wiH not make a bankruptcy order and wiH dismiss the petition if it 

is satisfied that the debtor is able to pay all his debts or is satisfied: 

(a) that the debtor has made an offer to secure or compound for a debt in 

respect of the petition; 

139 The decision on the absent defendant is allowed in matters relating to the rights, the 

agencies (al-wakYJR), partnerships (a]-mvqj`samYt), all transactions (a]-mu'imaIJ-0 and 
loans and debts (al-mudj-yand-t). Ba§r, p. 239. 
140 Bagha, vol. 4, p. 353. This is also the view of Shurayb, 'Umar ibn 'Abd al-'Az-lz, Ibn AN 

Layld; See also Shad, vol. 2, pp. 145-146. 
"' AsyU, vol. 1, p. 165. 
142 Insolvency A ct 1986, secti on 271 (1). 
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(b) that the acceptance of that offer would have required the dismissal of the 

petition; 

(c) that the offer has been unreasonably refused. 
143 

1 

In order to determine whether the creditor's refusal of a lesser sum in 

settlement was unreasonable, the court has to be satisfied that no reasonable 

hypothetical creditor in this position would have refused the offer. 144 

There is no statutory requirement to the effect that the debtor must appear, 

although it is highly desirable that he should do so, especially if he wishes to mount 

any effective opposition to the making of a bankruptcy order. If the debtor does not 

appear, the hearing may proceed and the court may make a bankruptcy order if all Cý 

other legal requirements are met. 
145 

On the hearing of the petition made by the debtor, the court may; 

(a) make a bankruptcy order, 

(b) make a bankruptcy order and issue a certificate for a sur=ary 

administration of the bankrupt's estate where the total debts do not exceed the 'small 

bankruptcies level' currently at twenty thousand pounds, and the bankrupt has not 

been adjudicated bankrupt before in the last five years; nor has he entered into any 

composition with his creditors or scheme of arrangement. 146 

(c) appoint an insolvencY practitioner to prepare a report. 147 

143 InsolvencyAct 1986, section 271(3). 
144 In Re A Debtor (7Vo 32 of 1993) [1995] 1 All ER 628 Ch D. 
145 Flet, p- 13 1. 
146 ksolvencyAct 1986, section 275(l)(2)(a)(b). 
147 See InsolvencyAct 1986, section 273. 
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The court shaH not make a bankruptcy order if it appears to the court that: 

(a) if a bankruptcy order were made on the aggregate amount of the 

bankruptcy debts, so far as unsecured, would be less than the small bankruptcies 

level (currently set at twenty thousand pounds); 

(b) if a bankruptcy order were made on the value of the bankrupt's estate that 

would be equal to or more than the minimum amount (currently set at two thousand 

pounds); 

(c) within the period of five years ending with the presentation of the petition, 

the debtor has neither been adjudged bankrupt nor made a composition with his 

creditors in satisfaction of his debts or a scheme of arran(yement of his affairs; 0 

(d) it would be appropriate to appoint a person to prepare a report as to 

whether it would be possible to make a voluntary arrangement. 148 

Most of the information on which the court will make all four of these 

findings will be obtainable from the statements contained in the debtor's statement of 

affairs, a required attachment to his petition. 149 

For a petition presented by the supervisor of the voluntary arrangement, the 

order shall not be made unless the court is satisfied with either: 

(a) that the debtor has failed to comply with his obligations under the 

voluntary =angement; 
150 

148 L wsolve, uqXAct 1986, section 273(l). 
141 ksolvencyRules 1986, rule 6.41; Fon-n 6.28. 
150 Failure is a matter to be considered objectively and not subjectively, culpability on the 

part of the debtors is not required. Re Keenafl [1998] BPIR 205 Ch D. 
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(b) that information which was false or misleading in any material particular 

or which contained material omissions'51 was contained in any statement of affairs or 

other document supplied by the debtor under Part viii to any person or was otherwise 

made available to his creditors at or in connection with a meeting summoned under 

that Part; or 

(c) that the debtor has failed to do all such things as may for the purposes of 

the voluntary arrangement have been reasonably required of him by the supervisor of 

the mangement. 
152 

In considering a petition for bankruptcy orders, a judge is entitled to take into 
0 

account the fact that the debtor failed to co-operate to such an extent that the 

contribution agreed in meeting the supervisor's proper expenses, represented by 

insolvency practitioner's time and correspondence. 153 

The making of the bankruptcy order under section 264(l)(c) petition 

terminates the voluntary arrangement. It causes the assets in the arrangement, r_- 

previously held by the supervisor on trust for the arrangement creditors, to become 
0 

part of the bankrupt's estate, but subject to that charge for expenseS. 154 

Under Malaysian law, on hearing of the creditor's petition, the court shall 

require proof of; 

(a) the debt of the petitioning creditor; 

151 'False and misleading' and 'contained material omission' suggest that the debtor has 

committed deliberate and culpable acts. Hunt, p. 3058. 
152 insolvency Act 1986, section 276(l). 
153 See Vadher v Weisgard [ 1997] BCC 219. 
I" in Re Hussain (A Baakrupt), reported as Dai4s vMagin-5kian [1995] BCLC 483 Ch D. 
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(b) the act of bankruptcy or, if more than one act of bankruptcy alleged in the 

petition, someone of the aReged acts of bankruptcy; 

(c) if the debtor does not appear, the service of the petition, 

and if satisfieýd with the proof may make a receiving order. 155 

The court may dismiss the petition if it is not satisfied with the proof of the 

petitioning creditor's debt, or of the act of bankruptcy, or of the service of the 

petition, or is satisfied that the debtor is able to pay his debts, or that for any other 

sufficient cause no order ought to be made. 156 

If the debtor denies his indebtedness to the petitioner or is indebted to such an 

amount that would justify the petitioner in presenting a petition against him, the court 

may, instead of dismissing the petition, stay all proceedings on the petition to enable 

the question relating to the debt to be tried. 157 

155 RuYa-yTtcyAct 1967, sections 6(2), 4; A receiving order is an official order made by the 
bankruptcy court. Where the matters stated in the bankruptcy petition are correct and that a 
debtor has no defence, the court may make a receiving order against the debtor. Bm2kruptcy 
Act 1967, section 4; On the making of the receiving order, the Official Assignee becomes 
the receiver of the property of the debtor and no creditor has any remedy against the property 
or the debtor himself in respect of the debt. BAzzkruTtqyAct 1967, section 8(l); Further, no 
creditor can commence any action or other legal proceeding except by leave of the court. 
Ban. kruptcy Act 1967, section 8(1); However, the receiving order does not affect the power 
of any secured creditor to realise or deal with his security. Bankruptcy Act 1967, section 
8(2). The receiving order does not have the effect of making the debtor bankrupt; he is a 
bankrupt only if adjudged so by the subsequent adjudication order, if any. The receiýlna, C 
order does not deprive the debtor of the ownership of his property. He is only depnived of the 
possession and control of the property. The aim of the receiving order is to protect the 0 
debtor's property. Thus, the receiving order is not divestive but protective. 
`6 BaDkriiptcy Act 1967, section 6(3). 
157 BankruTtcy Act 1967, section 6(5). 



40 

Where proceedings are stayed, the court may make a receiving order on the 

petition of some other creditor and shaH thereupon dismiss, on such terms as it thinks 

just, the petition in which proceedings have been stayed. 158 

At the time of making a receiving order, the court shall adjudge the debtor 
It) 

bankrupt unless the debtor can show to the satisfaction of the court that he is in a 

position to offer a composition or make a scheme of arrangement satisfactory to his 

159 
creditors. 

For the petition of the debtor, the court may make an order that is called 

receiving order for the protection of the estate 160 and at the same time adjudge the 

debtor bankrupt. 161 Nevertheless, the court may dismiss the debtor's petition upon 

the failure of the debtor to appear on the hearing. 162 

1.3 Surrunary 

Majority of Muslim jurists permit the petition for bankruptcy order to the 

court, but their minority disallow it. This issue does not arise in the English and 

Malaysian legal systems. This is because there are acts of Parliament that allow the 

bankruptcy petition and order. For example, the insolvency Act 1986 and Insolvency 

Rules 1986 are governing the English Bankruptcy Law, whereas the Banlo-uptcy Act 

, ptcy Rules 1969 are controlling the Malaysian Bankruptcy Law. 1967and the Bankzv C) 

158 BanlawptcyAct 1967, section 6(6). 
159 BaatruptcvAct 1967, section 24(l). 
16() i3ankruptcy Act 1967, section 4. 
161 BankruptqyAct 1986, section 24(2); BaaluuptcyRules 1969, rule 114(l), 
16 2 Bankrup tcy R ules 1969, ru Ie 119. 
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The petition of bankruptcy order, in order to valid and enforceable, must be 

presented to the court. This rule is recognised by all three legal systems. 

The petition may be presented by a creditor as Islamic, English and 

Malaysian laws provide. Each legal system provides different conditions for the 

validity of the petition especially relating to a debt. For example, Islamic law 

requires that the debt must be current and exceed the debtor's assets. On the 

contrary, English and Malaysian legal systems rule that debt must equally exceed 

certain amount of bankruptcy level, i. e. seven hundred and fifty pounds for English 

law and ten thousand ringgits for Malaysian law. The debt must also be a liquidated 

payable either immediately or at some certain future time. Moreover, English law 0 

requires the debt is unsecured, unable to be paid or no prospect of being payable, in 4"- 

which case a statutory demand is not set aside. As compared to Malaysian law that 

obliges the bankruptcy petition be presented only to the court when the debtor 

commits to an act of bankruptcy. 

The three legal systems also concur in that a debtor may petition for his 

bankruptcy by proving that his inability to pay the debt. 

More to this, English law provides an extra party eligible to petition for a V 

bankruptcy order, i. e. the supervisor of, or any person who is for the time being c 

bound by, a voluntary arrangement, a requirement which is still in force. 

The three legal systems concur on hearing the creditor's petition. The court Z: ) 

may declare the debtor bankrupt or dismiss the petition in the Islamic, English and 
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Malaysian laws. But Malaysian law further provides the court with discretionary 

powers, to make a receiving order. 

The court may make a bankruptcy order on hearing the petition presented by 

the debtor himself The three legal systems confer on the court. And the English law 

provides that the court may make a bankruptcy order and issue a certificate for a 

summary administration or appoint an insolvency practitioner to prepare a report. 

Under Malaysian law, in addition to the power to declare a debtor banRrupt, the court 

may make a receiver order. 

For the petition Presented by the supervisor of, or a person bound by, the 

voluntary arrangement, the court may make a bankruptcy order according to English C) 

law. The court neither under the Islamic law nor Malaysian law has such jurisdiction, 

since there is no provision on the voluntary arrangement. 
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CHAPTER TWO 

LEGAL CONSEQUENCES OF BANKRUPTCY ORDER 

A bankrupt is generally deprived of his legal capacity and hence prohibited 

from performing the role of an ordinary, legally competent person. There are some 

legal consequences resulting from a bankruptcy order made by the court. This 

chapter concentrates on the outcome of the activities, dispositions and transactions 

entered into by a bankrupt before and after the order. It also deals with effects of 

bankruptcy order on guarantee, deferred payment debt, action and legal proceeding. 

Included in the discussion are effects of the order on travelling. This chapter also 

deals with other related consequences of bankruptcy order such as arrest, detention, 

disabilities and disqualification of the bankrupt. All discussions, if possible, are 

examined on the basis of comparative approach between Islarr&, English and C) 

Malaysian laws. 

2.1 Pre Bankruptcy Order Transactions 

Pre bankruptcy order transactions comprise of transactions entered into by a 

debtor before the court declares him bankrupt. 

1.1 Islamic Law 

There are two types of transaction entered into by a debtor before the 

bankruptcy order, i. e. synallagmatic transactions (af-muawwa#t) that include sale 

(a]-bay), lease (a]-iji-rah); and gratuitous transactions (aI-tab=uJ-t) that include 

gift, donation and endowment (a]-waqjj. For the synallaamatic transactions, most of 

4 
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Muslim jurists authorise the debtor to dispose of his property. They have, however, 

different views about gratuitous transactions. The majority of them, such as the 

Ijanbalis' and Imam al-Shafl'T, 
2 

permit the debtor to make gift, donation and the like 

as far as his legal capacity is not restricted. His position is similar to an ordinary 

person who is free from any restriction notwithstanding whether his debts exceed his 

property. 

The MaEkis, 3 on the contrary, disallow the debtor from disposinzg) of his 

property in gratuitous transactions when his debts are more than his property. Such 

transactions shall be those., which are not his usual practice4during his state of ability 
5 to settle the debts. The restriction, according to one view of the Malikis, is only to 

6 
close relatives and friends. But there is an exception to such a principle. The 

disposition, nevertheless, is allowed if the debtor has no knowledge that his debts are 

more than the property. The permission is also applicable to the payment of 

maintenance for the divorced wife for a period of one year; even if the husband 

1 Qudd, vol. 4, p. 484; Zark, vol. 4, pp. 79-80; Mard, vol. 5,282; Raja, p. 14; Maws, vol. 5, 
p. 305. 
2 See Bagh, vol. 4, p. 342. 
3 Rush, vol. 2, p. 214; Dard, ý., vol. 3, pp. 345-347; Qard, vol. 8, p. 160; M-usd, p. 185; Juza, 
p. 315; 'Ik, vol. 2, p. 355; According to 'Ilyash, citing ? I-Mudawwaaah, says that the 
deferred payment creditors are allowed to prevent the bankrupt from entering into the 
gratuitous transactions. 'Ilya M., vol. 6, p. 5. 
' This includes giving something to the asking needy, maintenance for two festivals tý Z: ) 

'qydYa), immolation (uQNyyab), and moderate maintenance to the family and the parent. al- 
Dard K., vol. 3, p. 262; al-Dasilql considers immolation is a recommendable and not a 
gratuitous; and the maintenance to the family and the parent is an obligatory. Dasij, vol. 3, p. 
262; For practising polygamy, there are two views amongst the Mdlikis about the practice of 
polygamy by the debtor. The preferred view disallows the practice. To the contrary, some of 
them, for the marriage more than one wife is part of necessary (al-pjjýyyab). See 'Ilya M,, 

vol. 6, P. 14; Dard K., vol. 3, p. 263. 
' 'Ilya M., vol. 6, p. 5. 
6 Nama, p. 420. 
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becomes bankrupt six months after the payment for maintenance. Such maintenance 

should be made without excessive favour. 7 

The Mdlilds' view concurs with the view of Ibn Qayyim al-Jawziyyah. Ibn 

Qayyim considers this view in accordance with the basic fundamentals of law (usEd 

al-shar) and its rules (a]-qaW3 'jo) because the debtor's property is subject to 

creditors' rights. This is to protect the creditors' interests by all means and to prevent 

dishonest practices8 as the ffadlth states, "Who took the property of the other with 

the intention to fulfil it, Allah will fulfil it; and who took it in order to spoil then 

Allah will spoil it. "9 There is a clear indication that the charitable deed is one of 

taking possession of the other's property. So, how can this transaction be allowed 

when the Prophet (S. A. W) has disapproved it? lo 

The latter's view appears to be good, since it prevents a malpractice of the 

debtor who may transfer property to other parties with mala fide intention not to pay 

the debts to his creditors. Preventing the debtor from disposing of his property for 
0 

gratuitous purposes is better, for repayment of debts to creditors is more important. 

As a result, if the debtor is still not adhered to this restriction, the court should be 

allowed to invalidate and set aside the transaction in order to protect the interest of 

the creditors. 

7 'Ilya M., vol. 6, p. 5. 
8 Qayy, vol. 3, p. 6; See also Raja, p. 14. 
9 Bukh, vol. 3, p. 82. 
10 Qayy, vol. 4, p. 6. 
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The Malikis, too, during this period of time, forbid the debtor from paying 

the debts either to some creditors or to the creditors whose debts are not yet due. 11 

Not only that, but the bankrupt is also not allowed to admit his responsibility to his 

close relative even before the court. 12 

In addition to the above principles, according to one view of the Malikis, the 

debtor is also not allowed to pay his debts to some creditors between the presentation 

of bankruptcy petition and the bankruptcy order. 13 Tlýs view suggests that, during C Z: ý 

such a period of time, any disposition of property by the debtor should not be 

pemitted. 

2.1.2 English and Malaysian Law 

Similar to Islamic law, English law deals with some pre-bankruptcy order 

transactions such as transaction at undervalue. The trustee may apply to the court for 

relief where a debtor who is subsequently made bankrupt entered into a transaction at 

undervalue. It is a transaction entered into by a debtor at a relevant time if the 

transaction is (i) a gift, (ii) for no consideration, (iii) in consideration of marriage, or C 

(iv) for a consideration that is significantly less than the value of consideration 

provided by the bankrupt. 14 The relevant time for a transaction at undervalue is any 

time within the period of five years before the presentation of bankruptcy petition. 15 

11 'Ilya M., vol. 6, p. 12, On the contrary al-Namarl maintains that repayment of debt to 
some of the creditors is permissible during this state. Nama, p. 420; See also Dard K., vol. 3, 

p. 262. 
12 Ja'al, vol. 2, p. 148; The closed relative includes the children, brothers and sisters, wife 
and closed friend. Dard K., vol. 3, p. 262. 
13 However, A§bagh upholds that it is valid until the order is made. 'Ilya M., vol. 6, p. 7. 
14 lbsolvencyAct 1986, section 339(3). 
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On hearing the application, the court may make such an order as it thinks fit 

for restoring the position to what it would have been if the transaction were not 

entered into. 16 The court may, set aside the transaction at undervalue, without any 

further inquiry as to the debtor's circumstances, if the transaction was entered into at 

anytime in the period of two years ending with the day of the petition presentation. In 

ClaugbtoD v Charalamabus, 17 the court declares that the gift of the matrimonial home 

which had been registered in the sole name of the husband conveyed by deed of gift 

to the wife on the Valentine's Day 1992 was a transaction at undervalue and void as 

the husband was made bankrupt in September that year. 

However, if it was entered into at any time more than two years before the 

day of the petition is presented, but no more than five years before that day, the 

setting aside of such a transaction can only be made with a condition that one of two 

additional criteria to the debtor, who has later becomes bankrupt is fulfilled. The 

debtor was either (a) insolvent at the time when the transaction was entered into or 

(b) became insolvent in consequence of transaction itSelf. 18 The test of insolvency is 

either (a) such a debtor is unable to pay his debts as they fall due or (b) the value of 

his assets is less than the amount of his liabilities. ' 9 

The trustee may also apply to the court for relief in a case where the 

bankrupt, at the relevant period, does anything or allows anything to be done which 

has a consequent effect of putting the recipient into a better position than he would 

15 Lusolvency Act 1986, section 341 (1) (a). 
16 InsolvencyAct 1986, section 339(2). 
17 [1998] BPIR 558 Ch D. 
18 InsolvencyAct 1986, section 341(l)(a), (2) 
19 Insolvency Act 1986, section 341(3). 
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have been had that act not been done and the recipient is one of the bankrupt's 

creditors or a guarantor. 20 The onus of proof is on the trustee. The motivation for 

paying the debts driven by a desire to avoid legal proceedings and stop hassling is 

not preference. 
21 

Relevant time for a preference is any time within the period of six months 

before the presentation of the bankruptcy petition unless the recipient is an associate 

in which case the period is two years. " 

On hearing the application to set aside a preference, the court may make such 

an order as it thinks fit, for restoring the position to what it would have been if that 

individual had not been given that preference. 23 The order can only be made upon the 

satisfaction that at the time of giving the preference, the debtor must either be 

insolvent or have become insolvent in consequence of the preference. 24 

The court must not make the order against the recipient requiring him to 

return what he received from the bankrupt, unless the bankrupt has influent in 

deciding to make the transfer or payment to the recipient by desire to prefer him. 25 if 

the recipient was an associate of the bankrupt, then it is presumed, unless the 

contrary is proved, that the bankrupt was influenced by a desire to prefer the 

recipient. 
26 

20 ksolvency Act 1986, section 340(l)(3). 
21 Roovey vDqswd Others [1999] BPIR 404 Ch D. 
22 ksolvemy Aa 1986, section 34 1 (1)(b)(c). 
23 Insolvei7cy Act 1986, section 340(2). 
24 ksolvevqyAct 1986, section 341(2). 
25 InsolveacyAct 1986, section 340(4). 
26 ksolvencyAct 1986, section 340(5). 
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In addition to the order for restoring the position to what it would have been, 

the court is given additional specific powers to make orders of various kinds for a 

transaction at undervalue and preference. The court may (a) require any property 

transferred to be vested in the trustee; (b) require the proceeds of sale of any property 

or money which may currently exist in any person's hand to be vested in the trustee; 

(c) may release or discharge (in whole or in part) any security given; (d) require any 

person to pay, in respect of benefits received by him; (e) reimpose the obhgation of 

any guarantor, released as a result of a payment to the creditor. 27 

However, the order shall not prejudice the position of a person who has 

acquired an interest in property for value in good faith. 29 If such person had notice of 

the relevant circumstances 29 and relevant proceedings, 30 or was an associate or 

connected person to the bankrupt, there is a presumption that he did not act in good 

31 faith. 

Moreover, the trustee may apply to the court for reopening any credit 

transaction involving a provision of credit to the bankrupt that was extortionate 

provided that it was entered into within three years of the presentation of the 

bankruptcy petition. A transaction is to be regarded as extortionate if the tenns of it 

27 lbsolveDcy Act 1986, section 342(l). 
28 ksolvenqyAct 1986, section 342(2). 
29 "Relevant circumstances" means either (a) the fact that the bankrupt entered into the 

transaction at an undervalue or (b) the circumstances which amounted to the giving of the 

preference by that individual. IflsolvenqyAct 1986, section 342(4). 
30 "Relevant proceedings" means either the fact that (a) the bankruptcy petition has been 

presented or (b) the adjudication of bankruptcy has been made. IWsolveflqyAct 1986, section 
342(5). 
3' Insolvency Act 1986, section 342(2A). 
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were such to require grossly extortionate payments to be made or it otherwise grossly 

contravened ordinary principle of dealing having regard to the risk accepted by the 

person giving the credit. 32 

On hearing the application, the court may make an order that may include the 

setting aside wholly or partly of any obligation created by the transaction; the 

varying of the terms or the transaction, or of the terms on which the security is held; 

a restitutional order whereby money or property must be transferred over to the 

trustee; and provision for taking of account. 33 

Not only the mentioned transactions, a transaction to defraud creditors may 

be set aside through application to the bankruptcy court for leave made by the 

Official Receiver, the supervisor of, or a creditor under or bound by the voluntary 

arrangement, or the trustee or a victim of the transaction. 34 The justification for the 

need to obtain leave before initiating proceedings is the need to take general account 

of both the interests of the general body of creditors and the view of responsible 

insolvency practitioner, who is nonnally the proper plaintiff. " 

The transaction to defraud creditors arises when the bankrupt enters into a 

transaction at an under-value 36 for the purpose of putting assets be ond the reach of ltý y 

creditors or prejudicing their interest in relation to their claims. 37 In other words, the 

32 ksolveucyAct 1986, section 343(l)(3). 
33 IflsolvenqyAct 1986, section 343(2)(4). 
34 Insolveflcy Act 1986, section 424(l)(a)(b)(c). 
35 See NaLionýdBaak ofKuwait vMenzýý [1994] 2 BCLC 256. 
36 The term 'transaction' and 'at an undervalue' bear the same meaning as they are under 
section 339 of the IflsolvencyAct 1986 
37 ksolvenqyAct 1986, section 423(l)(a)(b)(c); For detail discussion, see NEII, pp. 362-379. 
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essential matters to be proved are (i) the precise identification "the transaction" 

sought to be impeached, and that it had the effect of dirrdnishing the assets, or of 

prejudicing another person, as distinct from recording some other or earlier 

transaction and (ii) the presence of one of the specific "purposes" prescribed as 

putting assets beyond the reach of a claimant or prejudicing the claimant. 38 

noth 
39 In Apicultural Mortgage Corporation Plc v Woodward and A CT. a 

tenancy agreement of a mortgaged property was created by an insolvent farmer in 

favour of his wife. This is to ensure that the creditor did not get vacant possession of 

the property. The issue before the Court of Appeal was whether the tenancy 

agreement was caught by section 423 of the Insolvency Act 1986 It was held that it 

could be set aside. Sir Christopher Slade (as then he was) said: 

"The tenancy if effective, gave the wife the threefold benefits of safeguarding C C) 

the family home, enabling her to acquire and carry on the fan-ffly business, a 

surrender value. Furthermore, if the tenancy was effective, the creditor would have to 

negotiate with and pay a high price to her before it could obtain vacant possession of 

the farm and seU it for the purpose of enforcing the security and repayment of the 

debt owed to it by the husband. 140 

D'41 In Moon vFrankh the court held that the transfers of all assets, including C 

the matrimonial house, into the wife's nwne, the wife's acquisition of a flat with 

money (given to her by the debtor which was then put in their joint names) were 

transactions at an undervalue which could be construed as gifts. These gifts were in 

38 S ee National Bank ofKy wait v Mevziý [ 19 9 412 B CLC 25 6. 
39 (1994) TLR 310 CA 
40 sUpfa. 
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fact in recognition for all the help she had given him in building up the debtor's 

profession. Furthermore, based on the evidence, the intention was to put assets out of 

the reach of the creditors. So, the relief under section 423 of the InsolvencyAct 1987 

was available to the creditors. 

The test under section 423 of 1987 Act is not only an objective one, but also 

the purpose of the bankrupt has to be investigated. The objective of the transaction 

has to put the assets beyond the reach of the creditors. 42 IDBarclays Bankplc v 

EustiCe, 43 the Court of Appeal held that before the order could be made under section 

423 of the IDsolvency Act 1986, the court had to be satisfied that a transaction had 

been entered into at an undervalue and for a prohibited purpose. There was a strong C) 

prima facie case that the purpose of the transaction was to frustrate the bankrupt's 

interest. 

In addition, any disposition of property is void when it takes place between 

the presentation of the petition and the bankruptcy order unless with consent of the 

court or is subsequently ratified by the court. 44 

D445 In Re FE the court held that a transfer of property order made by a 

divorce court under section 24 of the MatrimoRial Causes Act 1973, in respect of 

41 [ 19961 BPIR 196 Ch D. cited in [ 1996] 3 CL 102 para 323. 
42 RoYscotSpaLe-asiDgLtd, vLovett[1995] BCC502 CA cited in [1996] 1 CLI02 para 322. 
43 [1995] 1 WLR 1238 CA. 
44 Insolvency Act 1986, section 284(l)(2)(3); The distinction between "the consent of the 

court" and "ratification of the court" (which implies that the initial [disposition] payment is 

considered to have been void, and only capable of being validated by such ratification) 
presumably may also refer to settlements made in the face of the court, as against those made 

outside court and only ratified by it. Hunt, p. 3082/6 . 45 (19931 Ch 319. 
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property held by a person against whom a petition had been presented was a 

disposition of property by that person and was void, unless subsequently ratified by 

the court dealing with the bapkru tcy. The disposition is void notwithstanding that 
Ip 

t L- 46 
he property is not, or would not be, comprised in the bankrupt's estate. 

The disposition is, nevertheless, valid where a person has received any 

property or payment from the debtor, and has done so in good faith, for value and 

without notice that the petition has been presented. 47 

Similar to Islamic and English laws, the Malaysian law deals with some pre- 

bankruptcy order transactions that the bankruptcy affects. For example, any 

settlemen08 of property can be void against the Official Assignee if the settlor 

becomes bankrupt within two years after the date of the settlement except in the 

foUowing cases: 

(a) a settlement made before and in consideration of marriage, or 

(b) a settlement made in favour of a purchaser 49 or incumbrancer in good 

faith and for valuable consideration, 
50 

or 

(c) settlement made on or for the wife or children of the settlor of property 

which has accrued to the settlor after marriage in right of his Wife. 51 

46 Insolvency Act 1986, section 284(6); Property not comprised in the bankrupt's estate 

seems to refer to or to include after acquired property which the trustee may claim and 

exempted property which the trustee is entitled to recover for the purpose of replacing it with 
items of less value, but which until recovered by the trustee belong in law to the bankrupt 

himself. Hunt, p. 3082/7. 
47 InsolvencyAct 1986, section 284(4). 
49 "Settlement" includes any conveyance or transfer of property, bill, bond, note, security for 

money or covenant for payment of money and any gift of money. Bankruptcy Act 1967, 

section 52(3). 
49 "Purchaser" is to be construed in the ordinary commercial sense and means a person who 
has given value. Offf ci8l Assignee v Ngu Ung Yong [ 198 8] 2 NILJ 264 HC - 
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The settlement is also void against the Official Assignee if the settlor 

becomes bankrupt at any subsequent time within five years after the date of 

settlement. However, it is valid if the parties claiming under the settlement can prove 

that the settlor was at the time of making the settlement able to pay all his debts 

without the aid of the property comprised in the settlement and the interest of 

property has passed. 52 

Moreover, the fraudulent preferences are also void as against the Official 

Assignee. Thus, every conveyance or transfer of property or charge made, every 

payment made, every obligation incurred and every judicial proceeding taken or C) 

suffered by any person unable to pay his debts, as they become due, from his own 

money in favour of any creditor 53 or any person in trust for any creditor shall be 

deemed to have given such a creditor a preference over other if it was made within 

six months on a presentation of bankruptcy petition. 54 

There are five elements to be proved in order to set aside the fraudulent 

preferences: 

50 The onus of proof of the lack of good faith and the lack of valuable consideration is on the 
Official Assignee. Supra. 
51 BankruTtcy Act 1967, section 54(l)(a)(b)(c)(d)(i)(ii); '? roperty which has accrued to the 

wife" means that the property must be in the name of the wife. It is immaterial whether she 
acquired it before or after the ruai-riage. The property is accrued to the husband solely by 

virtue of his position as husband when the wife dies intestate. Official Assiaflee of the 
Property of Senator lbraNm bin H,? ji Emkob, B, 2zA-rqpt v Sia Ramlab bte B, 7yay [ 19 91]2 
MIJ 479 HC. 
52 B8nkruptcyAct 1967, section 52(l). 
53 "Creditor" includes a surety or guarantor for the debt due to that creditor. BaflkryptcyAct 
1967, section 53(3). 
5'. B,, uzkr, YPtcYAct 1967, section 53(l), 
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(a) that transaction satisfies the description of one of the types of the 

transactions; 

(b) that it took place within six months prior to a presentation of a bankruptcy 

petition; 

(c) that it took place at the time when the debtor was insolvent; 

(d) that the person in whose favour the transaction was affected stood in 

relation of creditor to the debtor; 

(e) the effect of the transaction was to confer a preference on the person. 55 

The rule does not affect the rights of any person making title in good faith C, 

and for value consideration through or under a creditor of the banlrupt. 56 

Likewise, the pre- transactions such as sale, lease, supply of property or 

service may be reviewed by the court if they were entered into within twelve months 

before the debtor becomes bankrupt. The review is made upon the application of the 

Official Assignee to inquire whether the bankrupt gave or received a fair market 

value in consideration for the property or services at the time of that transaction. 57 

The application must indicate what were the fair market value and the consideration 

given or received by the bankrupt. 58 

On hearing the application, the court may give a judgement in favour of the C 

Official Assignee after finding, that the consideration given or received by the 

55 See Sime Diamond Leasing (M) Sdn Bbd v JB Precision Mouldiflo, Ifldustries Sdn Bhd 
[1997] 1 NfLJ 499 CA. 
56 B&1kruptcyAct 1967, section 53(2). 
57 BafLkruptqyAct 1967, section 53C(l). 
58 Bankruptcy Act 1967, section 53C(3). 
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bankrupt in the transaction under review was conspicuously in excess of or 

conspicuously lower than the fair market value of the property or services at the time 

of the transaction. Such a judgement shall be for the difference between the value of 

the consideration given or received by the bankrupt and the fair market value of the 

property or services at the time of the transaction. 59 

60 In Re Yjj Heng Kie w&A nor. Ex parte Siong Lin 
,g 

(P? e) Ltd the court 

declared that the consideration for the conveyance of land by the bankrupt was lower 

than the fair market value at the time of the said conveyance. Thus, the judgement 

was given to the applicant for the sum being difference between the value of the 

consideration received by the bankrupt and the fair market value of the subject land 

at the time of the said conveyance. 

On the contrary, acts such as a payment, delivery, conveyance, assignrnent, 0 

contract, dealing or transaction made, executed or entered into for valuable 

consideration 61 shall be valid if (i) they were taking place before the date of the Z: ý 

receiving order and (ii) there was no notice 62 of any available act of bankruptcy Cý 

conmýtted by the bankrupt. 63 

59 BaLLb-vptqyAct 1967, section 53C(2). 
6() [1987) 2 MLJ 478 HC. 
61 "Valuable consideration" means a consideration of fair and reasonable money value in 
relation to, a) the value of the property conveyed, assigned or transferred; or, b) & known 
or reasonably anticipated benefits of the contract, dealing or transaction. Bankrupttýv Act 
1967, section 54(2). 
62 "Notice" includes knowledge of an act of bankruptcy or of any bankruptcy proceedings or 
of facts sufficient to indicate to the person dealing with the debtor the commission of an act 
of bankruptcy, BazzkruptcyAct 1967, section 54(3). 
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2.2 Effects on Incomplete Transactions 

Incomplete transactions refer to any transaction entered that may not be 

completed due to inability to fiffil certain legal requirements. 
I 

2.2.1 Islamic Law 

The bankruptcy order also affects certain incomplete transactions under 

Islamic law. For example, the gift becomes void (ba[iý in a case where the donee (al- 

mawhgb Jah) does not take possession of it until the donor becomes bankrupt. 64 This 

is based on the statement made by Ab-u Bakr, first caliph (632-634), to Wishah, "[I]f 

,, 65 
you had cut them and taken possession of them, they would have been yours. This 

is due to the fact that the disposition is not complete except by taking possession. 66 

This rule is emphasised by one legal rule stating, "Gratuitous transaction becomes 

absolute only when delivery thereof is taken. , 67 

Similar rule is applied to the cases of endowment and loan (al-gary). 

Endowment is only complete by the beneficiary's taking possession of endowment 

property. If there is no possession, upon the bankruptcy of the executor (a]- wj-qi, ý, 

the endowment becomes null and void . 
68 The loan alike, becomes incomplete when 

63 BankruptqyAct 1967, section 54(l). 
64 Qayr, p. 411; Ja'al, vol. 2, p. 189; Bagh, p. 105. 
6' Anas M., p. 433(no. 1434); It is also reported that 'Umar ibn al-Khattdb says, "Whosoever 

gives a gift and does not hand it over to the one to whom it was given, the gift is invalid and, 
if he dies, it belong to the heirs in general. " pp. 433-434(no. 1435); Bagha, vol, 4, p. 431 (no. 
2197). 
66 'Ilya F., vol. 1, p. 218. 
67 Maja, article 57; See also Zarq, p. 299. 
68 Ja'al, vol. 2, p. 188; 'Adaw, vol. 2, p. 212; Shdd, vol. 2, p. 212. 
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the lender (a]-muqiA becomes bankrupt before taking possession of the subject 

. 
). 69 

matter of loan (a]-muqtaHo 

Similarly, the mortgage becomes invalid if the debtor becomes bankrupt 

before taking possession of the mortgaged property. The property, supposed to be a 

subject matter of the mortgage, faUs into the category of bankrupt's asset that should 

be distributed amongst the creditors. M This is because taking possession is one of the 

important aspects for the validity of mortgage as the QurWn states, "And if you are 

on a journey and cannot find a scribe, then let there be a pledge with possession. 

Al-Qurt-ub-i in interpreting the verse, even says that there is no legal effect to the 

contract of mortgage if there is an oral agreement between the parties, but there is no 

handing over the mortgaged property. 72 To avoid this situation, the creditor shall take 

possession of the mortgaged property as soon as possible. 

If the mortgagor becomes bankrupt after the mortgagee has taken possession 

of the mortgaged property, the mortgagee has the right over the mortgaged property 

in preference over other creditors. 73 

2.2.2 English and Malaysian Laws 

There are also incomplete transactions affected by a bankruptcy order under 

English law. For example, a general assignment of the book debts due to the 

bankrupt is void against the trustee as regards any book debts which had not been 

6'Dasli, vol. 3, p. 284. 
70 Shdf U., vol. 3, p. 238; Ja'al, vol. 2, pp. 146-147; Bagh, p. 92. 
71 A]-Qur'j-n, sEwatal-Baqamb, 2: 283. 
" Qurt, vol. 3, p. 410, issue no. 7. 
73 Fý - ath, vol. 5, p. 433; Juza, p. 329. 
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paid at the commencement of the bankruptcy unless the assignment was registered 

under the BiHs of Sale A ct 1878.74 This rule excludes the assignment of specific 

debts, present or future, and the assignment of debts included in a transfer of a 
I 

business made in good faith and for value. 75 

In addition to the above, the execution by a creditor against the goods or land 

of the bankrupt or an attached debt due to the bankrupt from another person, cannot 

retain the benefit of his actions as against the official receiver or trustee, unless the 

execution or attachment was completed or the sums due were paid before the 

bankruptcy order was made. 76 

The swne as English law, Malaysian law provides that a creditor shall not be 

entitled to retain the benefit of execution or attachment against the Official Assignee 4D 

unless he has completed the execution 77 or attachmen C8 before the date of the 

receiving order and before the notice of presentation of any bankruptcy petition, or 

of the cormnission of any act of banlauptcy by the debtor. 79 

74 Insolvency Act 1986, section 344(2). 
75 lflsolvei7cy Act 1986, section 344(2)(3)(b). 
76 Insolvency Act 1986, section 346(l). 
77 An execution against goods or land is completed by seizure and sale, or in the case of an 

equitable interest in land by the appointment of a receiver. Bankruptcy Act 1967. section 
50(2)(a). 
78 An attachment of a debt is completed by receipt of the debt and an attachment of property 
is completed by the sale of such property and the satisfaction out of the proceeds of such sale 

of the judgement in execution of which the attachment was made. Bankruptcy Act 1967, 

section 50(2)(a)(b). 
79 BankraTtcyAct 1967, section 50(l). 
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Moreover, an assignmenOO of the existing or future book debts or any class or 

part thereof shall be void against the Official Assignee in respect of any book debts 

that had not been paid at the date of an available act of bankruptcy unless it has been 

registered or made bona fide and for valuable consideration. 8 I 

In addition to the above principles, any covenant or contract in consideration 

of marriage for future settlement on or for the settlor's wife or children of any money 

or property becomes void against the Official Assignee when the property or money 

has not been actuaRy transferred or paid pursuant to the contract or covenant. 82 

2.3 Effects on Post Bankruptcy Order Transactions 

Post bankruptcy transactions include any transaction entered into by a debtor 

after the court made him bankrupt. 

2.3.1 Islamic Law 

The bankruptcy order restricts the bankrupt from entering into any 

transaction, particularly a gratuitous one, after the bankruptcy order. It is a consensus 

of opinion amongst Muslim jurists that gratuitous transactions, i. e. gift, endowment 

and bequest (al-waýij)ýah), are not valid if they are made after the bankruptcy 

order. 83 Such transactions are detrimental to the creditors. 

80 "Assignment" includes assignment by way of security or other charge on book debts. 
Ban, kruptcy Act 1967, section 53A(4). 
81 BaLdicruptcyAct 1967, section 53A(l)(2)(3). 
82 Bu2krqTtqyAct 1967, section 52(2). 
83 Jayy, vol. 1, p. 223; al-Namar-i allows the gift and donation with the pen-nission of the 

creditors. The bankrupt, however, is not allowed to waive half of his or her dowry. Mma, p. 
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According to al-Marghinan-i, a bequest becomes null and void, for payments 

of debts have a priority over a bequest. This is due to the fact that discharge of a debt 

is an absolute duty (al-fard 
. 
):; whereas a bequest is gratuitous and voluntary. 

Therefore, the most indispensable must be considered first unless the creditors 

permit it or relinquish their claims. Hence, a bequest becomes valid only upon the 

removal of the obstacle. 
84 

The bankrupt cannot become involved in the synallagmatic transactions as 

the majority of Muslim jurists (other than Ab-u Y-usuf and MLLbammad al-Shayban-1) 

agree. 85 This is so, for the estate of the bankrupt, i. e. mortgage property (ayn our 0 

dayn) or usufruct (marifaah), is subject to the right of creditors in accordance with 

the court adjudication of bankruptcy. 86 The creditors' right is known as 'right C 

relevant to the fulfihnent of right' (paqq a]-ta'aluq Jj ist. Tfa- ' a]-paqq)" that excludes 

the rights of Allah such as ahnsgiving (zaki-h), vow (nadhar) and expiation 

j; ah .88 (kafla, The bankrupt is thus prevented from disposing of his property that c 

affects the creditors 89 even though he sells all or some of his property to his creditors 

in order to settle all his debts. 90 

421; According to Abli Y-usuf and Muhammad al-Shaybdn! the transactions such as gift and 
donation are not valid. Whereas, AM ýanifah 

says they are valid. See Ijayd, vol. 2, p. 720. 
84 Marg, vol. 4, p. 234. 
85 Nawa T., p. 50; Shar M., vol. 3, p. 99; Qaly, vol. 2, p. 286; Qudd, vol. 4, p. 453; Kliha, 
vol. 2, p. 167; Zark, vol. 4, p. 65-66; Maqd K., vol. 2, p. 171. 
86 Nawa T., p. 50; Shar M., vol. 3, p. 99; Qaly, vol. 2, p. 286; Qudd, vol. 4, p. 453-, Kliha, 

vol. 2, p. 167; Zark, vol. 4, pp. 66-66; Maqd K., vol. 2, p. 17 1. 
87 Raja, pp. 193,195. 
88 Shar M., vol. 3, p. 100; Qaly, vol. 2, p. 286; al-Bahlit! writes, 'The payment of expiation 
(kaffamh) by the bankrupt from his property causes harm to the creditors. So it is 
encouraged to settle it through fasting (ýawm) as an alternative. ", Bahu, vol. 3, p. 423; See 

also Ghaz W., P. 139. 
89 Ijatt, vol. 5, P. 34. 
90 Baiýu, vol. 3, pp. 423. 
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The consequences of this restriction are varied amongst Muslim jurists. 

According to the Hanbalis, 91 the majority of Shafi iS92 and Madlikis, 93 the disposition 

becomes void and ineffective. According to one view of the Shafi'is,, i such 

disposition is valid on a condition that the transaction provides a benefit9' such as 

sale that increases the bankrupt's assets and release from liability (al-ibrY) that 

reduces the bankrupt's debts. 95 According to one view of the Malikis, the validity of 

such disposition made by the bankrupt is subject to either the permission of the 

judge 96 or the permission of the creditors if the judge has decided to claim possession 

of property from the bankrupt. 9' 

According to the Ijanafis (except Ab-u Y-usuf and Mtýiarnmad al-Shaybaru-), 

the disposition is considered not enforceable (adam ni-fidh) and not become void. 98 

However, Abli Y-usuf and Muýamrnad al-Shayban-1 suggest that the contract of sale 

would still be valid if there is an adequate consideration. This is because the 

creditors' rights are not affected. 99 The bankrupt is thus allowed to sell on condition C 

9' BahU, vol. 3, p. 423, "His disposition is invalid similar to a case of disposition of 
mortgage's property and the bankrupt is like a spendthrift whose disposition is invalid due to 
the interdiction. " Maqd S., vol. 4, pp. 463. 
92 Nawa R., vol. 4, p. 130; Sayu- A., p. 286. 
93 'Ilya M., vol. 6, p. 21. 
94Nawa T., p. 50; Nawa R., vol. 4, p. 130; SayU A., p. 286; This effect is similar to the case 
of the interdiction to the spendthrift. Mdwa, vol. 7, p. 452. 
95 Shar M., vol. 3, p. 100, He also opined that the sale transaction with the creditors is invalid 
unless with the judge's permission.; This is similar to the case of the contract into by the 
death sickness person that is subject to the pen-nission of the legal heirs. Mdwa, vol. 7, p. 
452. 
96 'Ilya, vol. 6, p. 21. 
97 Zarq Z., vol. 5, p. 266; See also Dasli, vol. 3, p. 265. 
98 Ghaz, vol. 2, p. 248. 
99 See Marg, vol. 2, p. 284; Fati-, vol. 5, p. 62; Mawd, vol. 1, p. 369; According to Abu 
Y-fisuf and Mu4ammad, there is no connection between the bankrupt and the creditors (PR 
bay2mhu wa baya al-gburamY) upon the declaration of bankruptcy by the judge unless the 
creditors have proven that the bankrupt has received some property. Qadli, p. 44. 
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that the sale price is adequate, even though the sale is only to his creditors. 100 This 

means that a bankrupt is only prevented from entering a contract of sale when its 

price is less than its 'exemplary price' (tharnan MAM), or it involves 
I 

misrepresentation, either trivial (ghabn al-yasijý) or flagrant (ghabn a]-fa-hish). 10' 

The banýrupt is also not allowed to pay debts to some creditors 102 since he no 

longer has any relationship with the creditors (PaB baynahu wa bayn a]-,, a ma 'hura -) 

unless there are new assets. 103 This is because the court would settle all his debts, if 

any. 

The bankruptcy order also restricts an admission that the bankrupt makes on 

his property. His admission is not admissible during the bankruptcy proceedings. 104 

According to the Ijanafis, it is only enforceable after all the debts have been 

settled. 105 The same rule is provided by the Maja-Hah, it states, "Any admission made 

to any other person in respect to a debt relating to any property is invalid. After the C; 

100 Afen, vol. 2, p. 442. 
101 Flagrant misrepresentation is defined by the Majallab as misrepresentation of value of 
goods which is practised with regard to no less than one twentieth in the case of merchandise 
(', urgq), one tenth in the case of animals; and one fifth in the case of real property (aqj-r). 
Maja, article 165; 'Ayni, vol. 2, p. 134; Fati-, vol. 5, p. 62; Issue: 'whether the judge has to 

invalidate a sale transaction entered into by the bankrupt based on favourable consideration 
What will happen to the price if the bankrupt has used them? The judge is 

duty bound not to permit this type of transaction to take placed and he has to invalidate it. If 

the price has not been paid, then the buyer is not liable to pay. If it has been paid and the 

subject matter of sale still exist then the buyer can take it. ', Tard, p. 205. 
102 Baýr, vol. 2, p. 254; Cf. It is stated that the payment of debts to some creditors is not vahd 
even though with some of the assets. 'Ilya M., vol. 6, p. 10; IflSolvency Act 1986, section 
285(3)(a). 
103 Qad-u, Matfl, p. 44. 
104 Mard, p. 282; Bahl!, vol. 3, p. 423; See also 'Ilya M., vol. 6, p. 4 18: Anýd T., p. 80. 
105 F- JM, vol. 5, p. 62; Afen, vol. 2, p. 443; Mawd, vol. 1,369; Pirl, vol. 8, p. 95. 
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interdiction has been removed, however, the admission is valid, and he is liable to 

make payment therefore. " 
106 

There are some exceptions to this. The bankrupt can dispose of property that 

the court granted for the purpose of providing maintenance. 107 The bankrupt also has 

a greater freedom in the transactions entered into before the bankruptcy order. 108 As 

a result, he is allowed to return goods bought before the bankruptcy order for reasons 

that amount to exercising option of defect (khiyj-r al-'ayb) or exercising option of 

stipulation (, khiyj7r al-shaiýo, rnisrepresentation or fraud (tad]Ts) and the like. This is 

because the right is exercised to complete the transactions entered into before the 

bankruptcy order. 109 Furthermore, if this were not aHowed, the main objective of 

.) as the QurJ-n emphasises, "0 you who contract of sale, i. e. mutual consent (Lanj-d 

believe! Eat not up your property among yourselves unjustly except it be a trade 

amongst you by mutual consent"110 would not be satisfied. 

Could the seller exercise his right of option (, khiyj7r) for the contract entered 

into during the bankruptcy proceeding? There are three views amongst the Shafi'lslll 
C 

and Ijanbalis 112 on the right to exercise the option on the transaction concluded 

during the bankruptcy proceeding. 

"' M,? jg article 1002. 
107 Shar M., vol. 3, p. 100; QalyUb!, citing al-Azra'!, says that the bankrupt is allowed to 
dispose of the property for maintenance and clothes. Qaly, vol. 2, p. 287. 
108 Shar M., vol. 3, p. 100; Qaly, vol. 2, p. 286; al-RamlT says that the bankruptcy order does 

not affect the contract entered into before the order. Raml N., vol. 4, p. 318. 
1c)9 Bahiii, vol. . 3, pp. 423-424. 
110 A I- Qur'j-n., s Era t a]-Nisd'. 4: 2 9. 
"' Ghaz S., vol. 4, p. 10; See also Raml N., vol. 4, p. 319; Nawa M., vol. 14, p. 54. 
112 QudA, vol. 4, pp. 455-456; Maqd S., vol. 4, pp. 467-468; Maqd K., vol. 2, p. 171. 
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The first view is that the seller could repudiate the contract because his 

contract is still within the time of repudiation. Thus, he does not loss his right of 

repudiation. This is similar to the case of a woman married with a poor man who is 

not able to pay the maintenance to repudiate the contract of marriage. 

The second view is that the seller does not have any right of repudiation 

because he concluded the contract after knowing that the bankrupt has lost his 

responsibility. This rule is similar to the principle in a case where the buyer bought 

something with the knowledge of its defect. Thus, he does not have any option. 

The third view is that the seller has the right of repudiation if he does not 0 

know about the bankruptcy order. This rule is similar to the right of option that 

establishes the right of repudiation against defective of goods. It seems that this third 

view is the most appropriate view for a purchaser in good faith, for value and 

without notice of the bankruptcy. He should be allowed to exercise the right of 

option, for his ignorance of the fact is excusable. 

The bankruPt can also enter into a contract that only involves liability (al- 

dhimmah). This is because a prevention of disposition is only applied to property 

matters. Therefore, he is allowed to enter into a contract for delivery with 

prepayment (bay' aj. SZaM)113 and make a purchase by stipulating a delay in 

payment. 114 These future obligations and responsibilities are his own liability, and do 

113 Contract for delivery with prepayment is a sale of goods in which the price is paid 
immediately for goods which are to be delivered later, but which are specified in the 

contract. Uass, p. 66. 
"' Sayli A., p. 523. 



66 

not affect his property. 115 This 'liability' is payable after the termination of a 
barilrxuptcy order. ' 

16 

In addition to the above exceptions, the majority of Muslim jurists permit the 

bankrupt such personal rights as marriage (al-zaw, ýi). This is because they consider 

marriage as not part of property's dispositions. One view of the Malikis allows the 

marriage but restricts it to the disposition of property that a bankrupt receives after 

the bankruptcy order. 117 Another view of the Malikis, however, disallows the 

marriage to be solemnised after the bankruptcy order, for marriage during such Cý 

period is a disposition of property. " 8 

The view that restricts the bankrupt to marry seems to be a preferable one. 

This is due to the fact that marriage is encouraged only to those who have ability to 

support their wife as the Prophet (S. A. W) is reported to have said, "0 young men, 

those amongst you can support a wife should marry, for it restraints eyes form 

casting [evil glances] and preserves one from immorality. "' 19 Relatively, a man who 

has a financial constraint is forbidden to marry. This also would cause hardship to 

the spouse because of inability of the bankrupt to dispose of all his property as they 

are subject to the rights of the creditors. 

115 Nawa T., p. 50; Shar M., Vol. 3, p. 101; Basi, Vol. 2, p. 46; Fash, p. 147; Qudd, Vol. 4, p. 
468; Mawd, Vol. 5, p. 39; 'Ilya M., Vol. 6, pp. 22-23. 
116 Mard, Vol. 5, p. 285; Bahli, Vol. 3, p. 424. 
117 Anas K., Vol. 4, p. 122 
118 Dasli, Vol. 3, p. 265; 'Ilya M., Vol. 6, p. 21. 
1'9 Musl, Vol. 2, p. 1020(nos. 1,3); See also Bukh, Vol. 2, pp. 228-229 and Vol. 6, p, 117; 
Ddwu, Vol. 3, p. 219(no. 2036); Ddri, Vol. 2, p. 132; Bagha, Vol. 5, p. 4(no. 22-19). 

v 
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Furthermore, due to his inabilitY, the bankrupt is also unable to provide 

dowry (al-mahr) that is one of the requirements for the validity of marriage as the 

Qur'j-n states, (a) "And give to the women their dowry. " 120 and (b) "So with those of 

whom you have enjoyed sexual relation, give them their dowry as prescribed. " 121 

Hence, it is better not to allow the bankrupt to get married in order to avoid the 

marriage be invalidated. 

Moreover, marriage is only recommendable when a person has a financial 

ability, otherwise it is discouraged; whereas paying debts are obligatory as the C) c 

Prophet (S. A. W) says, "The soul of the believer is suspended unless he settles his 

debt. , 122 Thus, the priority should be given to discharge of the obligatory duty, i. e. 

repayment of debts. 

The same rule applies in case of a non-married woman. She is free to exercise 

her personal freedom. She, however, could not be forced to get married in order to 

get a dowry to increase her assets in case of her bankruptcy, ' 23 for the dowry is 

considered not enough to settle all the debts. There is a legal rule which states, "The 

ability to gain a property through getting marriage is not a significant wealth". ' I' 

Moreover, according to one view of the Malikis, if she gets married and takes her 
C7 

dowry, the creditors have no right to her dowry. 125 This view is in line with the 

established legal principle that dowry is an absolute property of the wife. 

"' A]-Qur'j-n, s&,? t al-NisP. 4: 4. 
12 ' Al-Qur'j-, n, sgrat 81-Nisj-' 4: 24. f 122 Tirm, vol. 3, pp. 389-390(nos. 1078-1079); See also Ddri, vol. 2, p. 262 
123 Raja, p. 296; Sara, vol. 24, p. 164. 
12' Raja, p. 296, rule 131. 
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The permission to marry should extend to other rights such as right of divorce 

through compensation to the husband (a]-khul), divorce (al-pli-q) or return to the 

marriage (al-rujeah) . 
126 

Divorce through compensation to the husband is permitted due to the fact that 

the bankrupt receives and gets something from the wife or reduces the amount of 

owed dowry. 127 Furthermore, the expenses of the husband could be reduced due to 

the fact that he is no longer obliged to provide shelter to the wife as the t-IadT6 

mentions, "The Prophet (S. A. W) has aBowed the wife [who has been divorced under 

divorce through compensation to the husband] to stay in her parent's house. " 128 The 

rule is not appEcable to the wife because the divorce through compensation to the 

husband caused her to dispose of the property. So, it is detrimental to the creditors. 129 

Divorce is permitted because it could lessen the burden of the bankrupt. 130 

The opinion appears to be acceptable if the pronouncement of divorce is irrevocable. 

This is because the bankrupt is not obliged to provide maintenance and shelter for the C 

divorced wife as mentioned in the ffadlth narrated by Fatimah bint Qays who was 

divorced with three divorces, "There is neither maintenance allowance nor lodging C 

for you. " 
131 

"' Qarii, vol. 8, p. 163. 
12' Nawa T., p. 50; Fash, p. 147; M-usd, p. 185; Zarq Z., vol. 6, pp. 266-267. 
127 Dard ý., vol. 3, p. 352; ýdwl, vol. 2, p. 127, 
128 See Anas M., pp. 384-385(no. 1190); Shaf M., pp. 262-263. 
129 Dard ý-, vol. 3, p. 352; ýdwl, vol. 2, p. 127; It is stated in Band, vol. 5, pp. 266-267, that 
the bankrupt woman also has the right of divorce through compensation to the husband 

similar to the woman's right to get married. 
130 Dasij, vol. 3, p. 265. 
131 MUSI, vol. 2, pp. 1114 -1121 (nos. 42,44,46,51,54). 
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One view of the Mdlikis maintains that divorce could be exercised 

notwithstanding the deferred payment of dowry becomes due. As a result, the wife 

shares the unpaid dowry with other creditors. 
132 

1 

The divorce, even though it is permissible, should be exercised with due care 

and genuine reason because Islam discourages it as the Prophet (S. A. W) says, "Of all 

the lawful acts, the most detestable to Allah is divorce. " 133 

If the bankrupt is authorised to exercise his right of divorce, he should also be 

permitted to exercise his right of return to the marriage so long as the wife is still in 

her waiting period ('jddah) and the divorce is a revocable one. Saving the marriage is ID C) 

better than separating and reunion of the husband and wife could also protect the 0 

affairs of the children. 

2.3.2 English and Malaysian Laws 

Similar to Islamic law, English law restricts a disposition by a bankrupt. He is 

deprived of the power to deal with his property; the official receiver, upon 

au ication, is to act as receiver and manager of the bankrupt's estate. The official 

receiver controls the bankrupt's estate between the date of the bankruptcy order and 

when the trustee takes control. 134 Moreover, all the bankrupt's estate shall vest in the 

trustee immediately upon his appointment, without the need for conveyance, 

assignment or transfer. 135 

132 Dard K., vol. 3, p. 265; See also 'Ilya M., vol. 6, p-22 
133 Ddwu, vol. 2, p. 254-255(no. 2178). 
134 InsolvencyAct 1986, section 287(l). 
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Any disposition of his property after the date of presentation of the petition 

and before vesting of the bankrupt's estate in a trustee is void (except to the extent it 

was made with the consent of the court or ratified subsequently by the court) "' 

unless the recipient acted in good faith for value, without notice of the petition had 

been presented. 137 If a payment is void, the person paid shall hold the sum paid for 

the bankrupt as pad of the estate. 
138 

Where after the bankruptcy order, a bankrupt has incurred a debt to a banker 

or other person by reason of a payment that is void, the debt is deemed to have been 

incurred before the bankruptcy order unless (a) the banker or other person had notice 

of the bankruptcy before the debt was incurred or (b) it is reasonably practicable for 

the amount of payment to be recovered from the person to whom it is made. 139 

Likewise, under Malaysian law, the bankrupt is not able to dispose of his 

property after adjudication due to the fact that all his properties are vested in the 

Official Assignee. 140 Therefore, all his dispositions are void ab iRitio except in the 

case of transfer of land by the bankrupt. In Chua Tin Hon,, o,, Re: Exparte Castro] (M) 

Sdn Bhjý 141 the bankrupt, after adjudication, transferred a piece of land of which he 

135 InsolvencyAct 1986, section 306. 
136 ksolvencyAct 1986, section 284(l)(3). 
137 IbsolveflcyAct 1986, section 284(4)(b). 
138 LusolvencyAct 1986, section 284(3). 
139 lbsolvency Act 1986, section 284(5). 
140 Ban-kruptcyAct 1967, section 24(4); See also section 55 of the Act. 
141 [1997] 2 AMR 1253 HC.; Cf. Offlcial AssigBee of Lbe Estate of Kob Daflo, Bee (J 
bankrupt) v Kob Tboug Cbvan & A-nor. [ 1997] 5 MLJ 136 HC., The court in this case held 

that 1) section 349(3) of the NLC 1965 and section 24 of the Act 1967 could co-exist and 
complement each other. Section 24(4) of the Act vest upon the Official Assignee the 
bankrupt's property upon bankruptcy. When it involved land, registration of his interest 

under section 349 of the NLC became necessary for the purpose of dealing with the land. In 
between this period of registering his interest with the Registrar of Land Titles and after he 

was vested with the bankrupt's property under section 24(4) of the Act, the land was vested 
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was the registered proprietor to his nephew without any consideration. The nephew 

later on transferred the property to a purchaser for a consideration of RM79,964. The 

Official Assignee filed an application for a declaration that the transfer of the 

property by the bankrupt to his nephew and to the purchaser be treated void ab initio. 

The Senior Assistant Registrar (SAR) granted an order that the transaction between 

the bankrupt and his nephew was void ah initio as the latter had failed to obtain the 

sanction as required by section 38(l)(a) of the Banla-uptcy Act 1967 (the Act) - He 

also held that the subsequent transaction was also void. The appeal was made to the 

High Court. The High Court allowed the appeal and held that the reliance by the 

SAR on section 38(l)(a) of the Act is misconceived as the word "action" in the 

section, which had not been defined by the Act, must be given its plain meaning as C 

civil act, and not to the conveyance of the property. The court also held that under 

section 24(4) of the Act, the property of the adjudicated bankrupt would vest in the 

Official Assignee, resulting any subsequent dealing with the property being void as 

against the Official Assignee. However, as the subject matter involved is land, the 

provision of the National Land Cbdý (NLQ must be analysed in order to determine 

whether they affect the operation of section 24(4) of the Act. 

Section 349(3) of the NLC states that no land shall vest in the Official 

Assignee until it has become registered in his name pursuant to the section. 

Therefore, as far as land is concerned, section 24(4) of the Act must be interpreted as 

in him in equity. 2) since the conveyance between the father and his son was fraudulent and 
therefore void, the title of the son in the property had determined. When it determined, the 
concept of indefeasibility no longer applied by virtue of section 340(4) of the NLC 1965. and 
since it determined by reason of the transfer being void, it related back to the time of the 
transfer. This meant that the son had no title at any time to the property. Since the son had no 
title to the property, he could not have created legal charges in favour of the other party since 
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being qualified by section 349 of the NLC. The title to, or interest in, property of the 

Official Assignee which consists of land will vest and divest only on registration. 

The registered title of a bankrupt does not vest in the Official Assignee until I CD 

transn-ýission is registered in his official capacity as "The Official Assignee of the 

property of a bankrupt". If the bankrupt had transferred his interest in land to some 

person who had registered the transfer before any transmission was registered by the 

Official Assignee, then the bankrupt's interest would, notwithstanding his 

bankruptcy, have passed to such person. As no transrrýission of the said property of 

the bankrupt had been registered by the Official Assignee in accordance with section 

349 of the Code the conveyance to the second respondent cannot be impugned in the C 

absence of the Official Assignee bringing his case within section 340(2) of the Code. 

In order to ensure that a registered proprietor of land, who had been adjudged 

a bankrupt, does not deal with the land before it is vested in the Officlal Assignee, 

the Official Assignee ought to caveat the land under section 323 of the NLC to 

protect his interest. 142 

The bankrupt also is not allowed to enter into or carry on any business either 

alone or in partnership, or become a director of any company or otherwise directly or 

indirectly take part in the management of any company except with the previous 

perrrýssion of the Official Assignee or of the court. 143 

the legal charges subsisted on the strength of the son's claim to the title. They too had no 

protection of indefeasibility offered under section 340(l) of the NLC 1965. 
142 Siho, p. 865. 
143 BankrqTtýyAct 1967, section 38(l)(d). 
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The bankrupt, too, is not able to engage in the management or control of any 

business carried by or on behalf of, or be in the employment of his family 

business. 144 

2.4 Effects on Guarantee 

Guarantee provides a security to a creditor in a case where a debtor fails to settle 

his debt accordingly. 

2.4.1 Islarrýc Law 

The guarantor is liable to the debtor's creditors when the debtor becomes 

bankrupt. 145 This is based on the t-IadFth, "A guarantor is liable. " 146 This means that 

the guarantor who undertakes to pay the debt for the debtor is obliged to fulfil his 

undeftaking. 
147 

The guarantor, however, is not liable if he is not able to fulfil the 

responsibility against the creditors due to his bankruptcy. 148 Here, the liability is 

remains upon the original debtor. 149 This seems to indicate that the creditor has to 

share his debt from the distribution of the assets of the bankrupt Eke any other 

ordinary creditors. 

144 BanIrqpt, ýyAct 1967, section 38(l)(e). 
14 5 Nafr, vol. 2, p. 323; Juza, p. 322; Query: whether the guarantor has right of proof for his 

contingent liability upon the bankruptcy of a principal debtor? 
146 Ddwu, vol. 3, pp. 296-297(no. 3565). 
147 Abdd, vol. 9, p. 379. 
148 Jayy, vol. 1, p. 361. 
149 Anas M., p. 432; Shdd, vol. 2, p. 212. 
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If a guarantor becomes bankrupt, the deferred payment debt is fallen due. As 

a result, the creditors may share the assets of the bankrupt notwithstanding that the 

debtor is present and solvent., This right is, nevertheless, subject to the right of the 

creditors to sue the debtor upon the expiration of the term. The debt, though not 

expired in term, becomes due upon the bankruptcy of the debtor. 150 

2.4.2 English and Malaysian Laws 

Where the principal debtor becomes bankrupt, the guarantor has a right of C, 

proof in respect of his contingent liability to make payment upon the debtor's failure 

to do so. ' 
51 

The creditor, on his part, is entitled to receive up to a hundred pence in the 

pound in satisfaction of his debt. He is accordingly entitled to prove for his full debt 

in the bankruptcy of the principal debtor, besides seeking payment from the 

guarantor up to the limit for which that guarantor has engaged himself. 152 If any 

guarantor settles the debt in full, the creditor is obliged to make over to him any 

dividend he may already have received from the bankrupt's assets, since otherwise 

the credi . tor would have received payment in excess of one hundred pence in the 

pound. 
153 

Where a guarantor becomes bankrupt, the creditor to whom the debt is owed 

may prove in the bankruptcy on the basis that of the guarantorýs contingent liability 

to pay the principal debt. Once again, if the guarantor's undertaking extends to the 
C) 

150 'Ilya M., vol. 6, p. 217. 
151 Re Paiae [ 18 79] 2 QB 122 
152 Re Sass [ 18 96] 2 QB 12. 
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full amount of the debt, the creditor must be admitted to prove for that figure, 

without allowance being made for anything he may have received from the principal 

debtor provided that the creditor does not ultimately receive a total sum in excess of 

one hundred pence in the pound in respect of that debt. 154 

A creditor may prove against the estate of a bankrupt surety on his guarantee. 

However, he must establish the surety's liability, and, in the absence of agreement, it 

cannot be done merely by showing that the debtor had admitted the debt and that 

judgement for it has been signed against him. 155 

Similar to English law, in Malaysia, a creditor has always the right to prove 

against a debtor on his guarantee, since the debt is a present one to which the debtor 

is subject at the date of the receiving order. It is a provable debt under section 40 of 

the Bank-uptcy Act 1967 156 

2.5 Effects on Deferred Payment Debt 

Deferred payment debt is a debt payable at a future date as a debtor and creditor 

agee. 

153 Flet, p. 268. 
154 Re Houlder [ 192911 Ch. 205. 
155 Balb 3(2), para 493. 

, pt [ 1998] 5 156 E0NBankBhd v. Tbe Official Assiguee of thepToper4y of Sjj TiHu,?, Bankru 

ML-T 669. 
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2.5.1 Islamic Law 

There are different views amongst Muslim jurists on the effect of bankruptcy 

order to the deferred payment debt whether it becomes due. The Shafi ciS, 157 
l 

Ijanbalis 158 
and Manafis 159 

are of the view that the deferred payment debt would 

stand. The payment should be made on the date agreed upon by the contracting 

parties because it is the bankrupt's right. There is one legal rule to this effect, "The 

deferred time would not become due (Inna al-muaiial 1Y yzqlru PUlan)". 160 But if it 

becomes due before the distribution, the deferred payment debtor shares the 

bankrupt's assets. 
161 

However, the Malikis 162 and one view of the Shafi'is 163 sucuest that it Z: 70 

becomes due and the creditors, whose debts are supposed to be paid in the future, 

would share the estate of the bankrupt with other current creditors. This is due to the 

fact that the position of bankruptcy is similar to that of death, where the 

responsibility liability no longer exists upon the death. 164 The difference between 

157 Shdf U., vol. 3, p. 242; Shar M., p. 98; This is based on the rule that the declaration of 
bankruptcy to the debtor is similar to the interdiction to a spendthrift person. This is because 
the debt of the spendthrift person does not become payable because of the interdiction. 
Mdwa, vol. 7, p. 456. 
158Maqd K., vol. 2, p. 184; Najd, p. 359; Zark, vol. 4, p. 76; See also Ya'ld, p. 375, 
159 6 Abid T., vol. 6, p. 212; See also Hayd, vol. 2, p. 721. 
160 Subk A., vol. 1, pp. 269-270; "The agreed time is only fallen due before its time except in 
a case of debtor's death. ", SayU A., p. 329, 
'61 Zark, vol. 4, p. 76. 
162 This view is a well-known rule of the school. However, there are other views, i. e. the 
deferred payment debts would not become due according to al-Saylity.; would become due 

unless there is a surety to pay when it becomes due as says by al-Lakham-i ; and becomes due 

only for assets and not merchandise according to Ibn Rushd, referring to ShahnFin- 'Ilya M.. 

vol. 6, pp, 23-24; M-usd, p. 185; Rush B., vol. 2, p. 215; 'Ik, vol. 2, p. 355; Dard ý., vol. 3, 

pp. 352-353; Anas K., vol. 4, . 121; Nama, p. 418; Jall, vol. 2, p. 249; Qayr, p. 457; Bagh. p 
p. 95. 
163 Shar M., vol. 3, p. 98; 'Umay, vol. 2, pp. 285-286; Raml N., vol. 4, p. 312. 
164 AbY, p. 457; According to al-Mdwardi, there are two views amongst the Muslim jurists 

about the effect of deferred payment debt on the death of the debtor. The jurists of al-amýjr 
maintain that the deferred payment becomes payable because of the death. Wliereas, al- 
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death and bankruptcy is that the former becomes due indefinitely without any 

consideration whether debts are more, equal or less, or whether the, period of 

payment is near or far. On the other hand, in bankruptcy debts should be more or 

equal according to some Muslim jurists. 165 

Another issue is in the case of hire, whether the rental instalment payment 

becomes due when there is a bankruptcy order. Muslim jurists vary on this issue. The 

preferred view demonstrates that the rent would not become due because of the 

bankruptcy of hirer, and who becomes bankrupt before occupying the house. It is not 

due even if part of the rental has not been paid. This is because taking possession of 

the rented house for completion of staying is not taking possession for stayed. 

Another view states that the rent becomes dissolved upon the bankruptcy of the hirer. 

Receiving the first rental is considered receiving all rental. The hirer is allowed to 

occupy the house for rental based on debt. The owner of the house has the option 

either to take the house or give the house to the bankrupt and share the rental with 

other cre . tors. 166 

But this principle is not applicable when there is an agreement between the 

bankrupt and the creditor that the debt would not become due in the event of 

Uasan al-Bw-i and ibn AbY Layld say that the payment is according to the contract. Mdwa, 

vol. 7, p. 454; al-Maqdis! states that there are differences of opinion amongst the Muslim 
jurists about whether the debt becomes due because of the death of the debtor. Ibn Sir-in, 
'Ubayd Allah bin al-Uasan, lsýdq and Ab! 'AbId are of the view that the debt does not 
become due on the death of the debtor if the legal heirs are willing to undertake the payment. 
On the other hand, al-Shubi, al-Na-kha-i, Sawdr, Mdlik, al-ThawrT, al-Shdfi'T and the jurists 

of Ijanaf-i school are of the view that the debt becomes due on the death of the debtor. Maqd 
S., vol. 3, p. 265. 
165 Shdd, vol. 2, p. 290. 
166 Rush F., pp. 989-991. 
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bankruptcy. 167 It seems that this view is not contrary to the HadTth, "Muslims are 

bound by their stipulations excepts stipulations that make permissible becomes 

prohibited and prohibition becomes permissible. " 
168 

1 

Debts that should be paid to the bankrupt in a future date would not become 

due because of his bankruptcy, 169 notwithstanding there is an agreement stipulated 

that the debts would become due upon the bankruptcy of the creditor. This 

stipulation is unacceptable because the stipulation of unknown period (ajal majhUý 

causes the agreement invaEds. 170 

Current creditors share all the bankrupt's assets if the bankrupt has passed 

away, notwithstanding that there are unpaid deferred creditors. This is subject to the 

bankrupt's legal heirs' agreement to undertake to settle the unpaid deferred debts 

when they become due. If there is no undertaking, then the unpaid deferred debts C 

become due and the unpaid deferred creditors share the bankrupt's estate with other 

current creditors. This is in order to prevent injustice because if the unpaid deferred 

debtors wait until the due time, they receive nothing. 171 

167 Dard ý., vol. 3, p. 354; Dard K., vol. 3, pp. 265-266; Alla, vol. 3, p. 13 1; 'Ilya M., vol. 6, 

p. 23; al-DasUql asserts that the deferred payment debts are still due notwithstandina that 
some deferred payment debtors' request not to be included amongst the current creditors. 
This is because the bankrupt has a right to reduce his burden of the debt/hability as provided 
by the law. On the contrary, the law allows if all the deferred payment debtors request to 

contract out from the effect of the bankruptcy order. The repayment, therefore should be 

paid according to the agreed duration. DasTi, vol. 3, pp. 265-266: Cf. Insolvency Rules 1986, 

rule 6.112(l)(2) provides "In the case of rent and other payments of a periodical nature, the 

creditor may prove for any amount due and unpaid up to the date of the bankruptcy order; 
Where at that date any payment was accruing due, the creditor may prove for so much as 

would have fallen due at that date, if accruing from day to day. " 
168 Ddru, p. 21 (no. 2869); See also Ddwu, vol. 3, p. 304(no. 3594). 
169 Anas K., vol. 4, p. 12 1; Bagh, p. 95; Qayr, p. 457; 'Ilya M., vol. 6, p. 2 3. 
170 'Adaw, vol. 2, p. 291. 
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2.5.2 English and Malaysian Laws 

English law provides that a creditor may prove for a debt of which payment 

was not yet due at the date of the bankruptcy order. 172 Such a creditor is entitled to a 

dividend equally with other creditors. 173 The dividend is calculated with the amount 

of the creditor's admitted proof shall be reduced by a percentage calculated between 

the date of declaration of dividend and the date when payment of the creditor's debt 

would otherwise be due. 174 

Likewise, under Malaysian law, future debt and liability to which the debt is 

subject at the date of receiving order or to which he may become subject before his 

discharge by reason of any obligation incurred before the date of the receiving order 0 

shall be deemed to be debts provable in bankruptcy. 175 

A creditor may prove for a debt not payable when the debtor comrMtted an 

act of bankruptcy as if it were payable presently and may receive dividends equally 

Ix with the other creditors, deducting, only there out a rebate of interest at the rate of si 

per centurn per annum, computed from the declaration date of the dividend to the 

date when the debt would have become payable according to the contracted terms. 176 

2.6 Effects on Action and Legal Proceedings 

The issue is whether a bankruptcy order perrnýits the bankrupt and creditor to 

co=ence a legal action and proceedings. C 

171 Maqd K., vol. 2, p. 185. 
172 Insolvency Rules 1986, rule 6.114. 
173 Insolvency Rules 1986, rule 11.13 (1). 
174 ksolvaucy Rules 1986, rule 11.13 (2). 
171 BarilauptcyAct 1967, secfion 40(3). 
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2.6.1 Islamic Law 

The bankruptcy order under Islamic law allows a bankrupt to maintain an 

action pertaining to the application of law of retaliation (qýkýs), or grant pardon in 

accordance with it, especially where it does not involve monetary compensation. 177 

The right to apply for law of retaliation is given to the bankrupt if he is an avenger of 0 

blood (walf a]-dw2m) for an 'intentional murder' (&-qatl al-'amd). And the HadTth 

states accordingly, "And if someone is killed, his closest relative has the right to 

choose one of two things, i. e., either the blood-money or retaliation by having the 0 

murderer killed. " 178 

The application of this retaliation law is confirmed by the Qur, dýc verse, "0 

you who believe! al-Qýsiýs is prescribed for you in case of murder; the free for the 

free, the slave for the slave and the female for the fernale. But if the relatives of the 

killed person forgive the murderer, then the relatives should demand blood money in 

a reasonable manner and the murder must pay with handsome gratitude. This is an 

alleviation and a mercy from your Lord. , 179 Ibn 'Abbas says that forgiveness of 

retaliation in the verse means 'to accept the blood-money in an intentional 

murder. ' 180 Ibn Kath-ir says that Imam Maliký Ab-u VanTfah and his followers, al- 

Shdfi'I and Ahmad ibn Hanbal are of the opinion that the avenger of blood should 

176 BJflIrqTtqyAct 1967, section 42, Schedule C, para 25. 
177 Nawa T., p. 50; Fash, p. 147; M-usd, p. 185; Zarq Z, vol. 5, p. 266-267. 
178 Bukh, vol. 8, p. 38; Ddwu, vol. 4, p. 172(no. 4505); See also Shdf M., p. 343. 
17 9 A]-Qvr'J-n, s5rat -al-B,? qdrab, 2: 178. 
180 Bukh, vol. 8, p. 39; Ibn 'Abbds's view concurs with the view of AN al-Allyyah, Abli al- 
Sha'd, Mujdhid, Sa'Id bin Jubayr, 'Atd', al-Vasan, Qatddah and Muqdt, bin Uayydn., Kath. 

vol. 1, p. 216. 
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not forgo the blood money in the intentional murder unless there was a consent from 

the victim. Other jurists say he has the right to do so. 181 

It seems obvious that the bankrupt should choose the blood money instead of 

retaliation. This is so, for the amount of blood money is enormous as the HaSth of 

the Prophet (S. A. W) states, "It is one hundred camel for a life. " 182 Thus, the bankrupt 

would be able to settle some of the debts. 

For an intentional injury, according to Imam al-Shafi'l, the bankrupt could 

either inflict retaliation or take compensation (a]-Jý-sh) if he has been injured 

intentionally. The infliction of retaliation prevents him from taking the compensation 

even if the offender offers him the money. 183 And according to the H. anbalis the 

bankrupt should take the monetary compensation if he was inflicted with a 

compensatory injury. His pardon is invalid since the creditors' rights are attached to C) 

that compensation. 
184 

The bankrupt should be also competent to maintain an action for a torturous 

act that causes injury to his person and that is subject to a compensation to wl-ýich 

creditors' right becomes attached to it. 185 The bankrupt should be also able to agree 

181 Kath, vol. 1, p. 216; AI-Rdz! even says that it is a consensus among the Muslim jurists, 

that is not possible for the avenger of blood to forgo blood money. He is obliged to take the 
blood money after forgiving the murderer by not taking retaliation's right. He also considers 
it is a mercy from the God to choose the blood money as the Qur'dn states, "fhis is an 

alleviation and a mercy from your Lord. ", Rdzi, vol. 5, p. 45. 
182 Anas M., p- 611 (no. 1545). 
183 Shdf U., vol. 3, p. 232; See also Mdwa, vol. 7, p. 457. 
184 Qudd, vol. 4, p. 496. 
185 Mdwa, vol. 7, P. 457. 
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to the attachment of paternity (naSah)186 and to exercise mutual imprecation (JiVn) "' 

against him. 188 

In addition to the above-mentioned rules, the creditor cannot, however, take 

legal action against the bankrupt for his debt. This is because the creditor and 

bankrupt do not have any relation between thernselves. 189 The landlord cannot also 

take possession of the bankrupt's movable assets in the bankrupt's house for an 

unpaid rent. 
190 

However, there is no restriction of action to the victim of injury caused by the 

bankrupt. The compensation paid to the victim is coming from the bankrupt's assets 

because the compensation of injury is part of the liability of the bankrupt which is 

similar to the responsibility to the payment of debts. 19' The owner of property 

destroyed by the bankrupt has similar right. He may share the bankrupt's assets with 

other creditors as far as the assets are not yet distributed. 192 

186 This right seems good if it is exercised after the bankruptcy order. The claim sometimes 
would become costly if the proof were needed. The bankrupt has to call for expert evidence 
and to do DNA test. Furthermore, if he wins his claim, the bankrupt has to provide 
maintenance for his 'new member of his family'. 
'8' See a]-Qur'Yb, s-grat al-Nu-r, 24: 6-9. 
188 Shar M., vol. 3, p. 101; Nawa R., vol. 4, p. 131; Baý!, vol. 2, p. 46; Raml N., vol. 4, p. 
316; Dard ý., vol. 3, pp. 353-354; Qard, vol. 8, p. 171. 
189 Qadli, p. 44. 
190 'Ilya M., vol. 6, p. 64. 
191 Qudd, vol. 4, p. 448; Maqd K., vol. 2, p. 17 1; Mawd, vol. 1, p. 369; Cf. Nawa M., vol. 14, 
p. 29. 
192 Shdf U., vol. 3, p. 232; Mawd, vol. 1, p. 369; Rvj-, vol. 5, p. 62; Afen, vol. 2, p. 443; 
However, there are two possibilities when the distribution has been made. Firstly, the victim 
and property's owner may share the bankrupt's assets if the injury and destruction had taken 
place before distribution because their rights are enforceable before distribution. Secondly. 

they may not share when the injury and destruction happened after distribution because the 
creditors have gained ownership to the assets and the assets are no longer belonged to the 
bankrupt. Sh5f U., vol. 3, p. 232. 
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Other issue is whether a creditor of the transfer of debt transaction (a]- 

ýa wj7lah) can claim his debt from the original debtor when the transferee becomes 

bankrupt. Muslim jurists differ in opinion about it. Imam Malik, 193 
al-Shadfiii 

194 
and 

Ab-u Ijanifah'95 are of the opinion that the creditors have nothing to claim from the 

original debtor. It seems that the creditor of transfer of debt transaction has to share 

the transferee's assets as an ordinary creditor. 

There are, nevertheless, a few exceptions to this view. Creditors could claim 

from the original debtor if there is fraudulent act committed by the latter, 196 such as a 

transfer of debt is made to insolvent person. 197 This is because the transfer of debt 

transaction is concluded on a presumption (-ý, ann) that the transferee is a rich person, 

but he is actually not. Thus, there is no concluded transfer of debt as the Prophet 

(S. A. W) allows transfer of debt to the solvent person (al-mall) only. 198 He says, 

"Delay in payment by a rich man is injustice; but when one of you is refer-red to a 

solvent man for payment, let him accept the referral. "199 The original debtor would C) 

be asked to pronounce an oath if it is presumed that he knew of the bankruptcy of the 

transferee. 
200 

193 Anas M., p. 432; Jall, vol. 2, p. 288; Qayr, p. 456; Shurayý is reported to have decided 

that there is no claim against the first debtor in a case where the transferee becomes bankrupt 

particularly the evidence shows that the transfer has taken placed with the knowledge of the 
bankruptcy. Ijayy, vol. 2, p. 296; In M-usd, p. 193, it is stated that there are two views 

amongst the Mdlikis on the issue. 
194 Shdf U., vol. 3, pp. 261-262; See also SayF1 A., p. 281; Ghaz W., p. 147; Fash, p. 152. 
195 Sugh, p. 462. 
196 Qayr, p. 456; Juza, p. 322. 
197 Abl, p. 456; Shdd, vol. 2, p. 291; See also Qard, vol. 9, p. 249; M-usd, p. 193; 'Ilya M., 

vol. 6, p. 194. 
198 Maqd S., vol. 5, pp. 62-63. 
199 Bukh, vol. 3, p. 55; Anas M., p. 469(no. 1368); Ddwu, vol. 3, p. 236(no. 3345). 
200 M-usd, p. 193; See 'Ilya M., vol. 6, p. 195. 
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Creditors could also claim from the original debtor if there is a condition in 

the agreement stating that "Upon the bankruptcy of the transferee, the claim for 

repayment of debt is referred to the original debtor. , 201 Such a claim could also be 

made if before the transfer of debt transaction, the creditors disagreed about it. 202 Ab-u 

YUsuf and M4ammad al-Shaybdn-i, on the other hand, are of the view that the 

creditors could claim from the original debtor. 203 

2.6.2 English and Malaysian Laws 

Under English law, following a bankruptcy petition presentation, the court 

may stay any action, execution or other legal process against the debtor or his 

property. 204 This includes action against the person of the debtor such as comn-ýittal 

for non-payment of rates. 205 

The bankruptcy order restricts the bankrupt from taking any legal action Cý 

relating to the property. Such action is one of the powers conferred to the trustee. 

The trustee, with sanction from the court, may bring, institute or defend any action or 

a relating to the property comprised in the bankrupt's estate . 
206 legal proceedin., Thus, 

the trustee is empowered to take whatever steps are necessary to realise the value 

represented by any chose in action which has vested in the said trustee as a 

consequence of the bankruptcy order. 207 Where the trustee employs a solicitor, if 

201 'Ilya M., vol. 6, p. 194. 
202 Jayy, vol. 1, p. 366. 
203 Sugh, p. 462. 
201 157solvencyAct 1986, section 285(l). 
205 SMitb v Braintree District Council [ 1989] 3 All ER 897. 
206, 

nsolvencyAct 1986 section 314, Schedule 5, Part 1, para 2. 
207 Flet, p. 192. 
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there is a creditor's committee, 208 he must give notice to the committee about 

exercising this power. 
209 

The above mle appears applicable only to matters of property. It seems, then, 

that the bankrupt is permitted to take action on matters pertaining to damacges to his 

person. Thus, the exception exists in respect of torts of a "personal" character such as 

claim for defamation 210 or injury to credit or reputation or for "wounded feeling. 7211 

, CntOjOgV V 5COt4212 The exception is clearly stated by Millet LJ in Church of SCi so 

actions for personal injury or defamation for example, do vest in the trustee in 

bankruptcy, but may continue to be litigated by the bankrupt. When the bankrupt is a 

defendant, there is no question of any property as such vesting in the trustee, but, 

nevertheless, since any claim for monetary relief or for the return of property will be 

a claim which will have to be brought against the trustee in bankruptcy, since the 

subject matter of the proceeding will have been vested in the trustee in bankruptcy, 

the bankrupt has no continuing interest in defending the proceeding. On the other 0C 

hand again, some actions seeking relief of injunctions against the bankrupt 

personally which do not directly concem his estate can still be maintained against the 

bankrupt himself, and he is entitled to defend them and, if losses, to appeal. " 

208 The committee shall consist of between three and five creditors, who have lodged proofs C 
of debts which have not been disallowed for voting or dividend purposes. A body of 
corporate may be a member of the committee and act by an authorised representative. 
ksol ven cy Rules 1986, ru Ie6.15 0. 
209 Insolvenqy A ct 1986, secti on 3 14 (6). 
2'0 Da vis v Trustee in Bazzkruptcy of the Estme of Da v4s [ 19 98]BP IR 572ChD; Hea th v 
Tagg andAflother [1993] 1 WLR 1421 Ch D at 1423; Re Wilson, ex'P. Vine (1878) 8 Ch D 
364; Wilson v Uizited Counties Bwk Ltd [1920] AC 102 HL (In this case the bank's 

negligence causing plaintiffs bankruptcy, and loss of reputation as well as injuring his 

estate. ) 
21 Lord 's Trustee v, 1 Ho ward v Cro wther 151 ER 1179; Rose v Buckett [ 1901] 2 K13 449 
Grea t Eastem Rail wa y Co. [ 19 08]I KB 19 5. 
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The bankrupt also has the capacity and the authority to instruct solicitors to 

take proceedings, except those which relate to his property now comprised in the 

bankmpt's estate, and vested in the trustee. 213 A sobcitor who, unaware of his 

client's bankrupt status, cornmences proceedings relating to property in the 

bankrupt's estate, does not warrant that his client has a goo(f cause of action, and 

should not be ordered to pay the costs of the proceedings. 
214 

At the same time, the bankruptcy order restricts a creditor of the bankrupt in 

respect of a debt provable in the bankruptcy to have any remedy against the property 

or person of the bankrupt. The creditor cannot commence any action or other legal C) 

proceedings against the bankrupt unless with the leave of the court and on such terms 

as the court may impose. 215 This includes liabil-ities in tort. 216 

This compels unsecured creditors of the bankrupt to look solely to 

bankruptcy procedures as a remedy to secure payment of their debts once the 

bankruptcy order has been made. 
217 

The above restrictions, however, are not applicable to a secured creditor who 

may enforce his security2l 8 and a landlord who may distrain over the bankrupt's 

goods in respect of unpaid rent for a period of six months. 
219 

C) 

212 [19971 BPIR 418 CA, at 424. 
213 Hunt, p. 3080/3. 
214 See Nelson vNelson & Ors [1997) 1 WLR 233 CA. 
215 ksolvencyAct 1-986, section 285(3)(a)(b). 
216 See InsolvencyAct 1986, section 382(2). 
217 Seal, p. 350. 
218 InsolvencyAct 1,986, section 285(4). 
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Likewise, under Malaysian law, the court rnay after the presentation of a 
bankruptcy petition stay any action, execution or other legal process against the 

property or person of the debtor. 220 

Malaysian Bankruptcy Law also restricts the action and legal proceeding by C 

the bankrupt since he is not competent to maintain 
221 

any action 
222 

without the 

previous sanction of the Official Assignee. 223 In deciding whether to give sanction or 

not, the Official Assignee has to look after not only the interest of the creditors, but 

also that of the bankrupt as well. However, in a proper case, balancing the bankrupt's 

interest and that of the creditors, the sanction could be conditional on provision of 

security for the expenses and the costs. 224 The requirement for sanction includes the 

filing of an application to set aside a default judgement . 
22' This is because the right 

of action relating to a bankrupt's property passes to the Official Assignee. 226 The 

Official Assignee, subject to any general or special orders of the court, may bring C1 

institute or defend any action or other legal proceeding relating to the property of the 0 4-- 

219 InsolvencyAct 1986, sections 285(3), 347(l); For detail discussion see Walt, pp. 47-53. 
220 BankmptiýyAct 1967, section 10(2). 
221 "Maintain" does not mean that a bankrupt cannot keep alive any action without the 
previous sanction of the Official Assignee as such interpretation would work injustice to the 
bankrupt to require him or her to withdraw the action and file afresh upon obtaining 
sanction. Richland Trade & Development Sdu Bbd v. United Malayan BamUn, - Corp Bb d 
[1996] 4 MLJ 233 HC. 
222 "Action" is not defined by the Act and should therefore be given its plain meaning. The 

plain meaning of "action" is civil action. Its operation is confined to civil proceedings in 
C 

court and to a conveyance of property. Chya Tin Hong: Ex Parte Castro] (M) Sdn Ebd 
[ 199712 AMR 1253 HC. 
223 BaLzAyuptcyAct 1967, section 38(l)(a); See Pr,? Tiflcbwdra Dosbi (tla AFSPDoshi & Co) 

vismail bin SyedMbbamed&A-nor[1999] I MLJ 35 HC. 
224 Re Cbeong SooiLoong, exp Hong LeopgKbance Bbd [1992] 2 MLJ 591 HC- 
225 Sabab Bdnk Bhd v SyaHXat Bizitanog, Tengab Sdfl Bbd and Ors [1992) 2 %ILJ 588 HC; 
Supreme Finance (Alf) Bhd v Mobarnad Noor bin Yusuf tla Everwa Food Ceutre -C- Ors Y 
[1993] 2 MU 29 HC. 
226 SbaHf hAi i binte S J 1269 HC. a J7 ýyeddaafar v, KarapkafShdBhd[l989] 2 CL 
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bankrupt. 227 In order to bring an action, he may employ a solicitor for such 

responsibility. The employment of a solicitor is subject to a written permission of the 

Attomey Geneml. 228 

Moreover, the sanction of the Official Assignee is required, in a case where 

the cause of action involves an allegation of breach of contract that accrues before 

the bankruptcy order. This is because such a cause of action is vested to the Official 

Assignee upon adjudication. Hence, if the sanction is not obtained, the bankrupt is 

deemed incompetent to take action in his own name. If so, he is incompetent to 

employ an advocate and solicitor to represent him. 229 

The above restriction is not applicable in an action for damages in respect of 4-- 

an injury to his person. 230 The injury to his person means any injury which the 

bankrupt suffers in mind or body, which might give rise to an action for damages, 

and which cause of, or chose in action, or right to sue remained in the bankrupt after 

231 
the bankruptcy. In Shalýifah Ah7i binte Syed Jaafar v. Karangkraf Shd B, &4232 the 

court held that the bankrupt's suit against the defendants is of a personal nature 

[defamation] and does not touch upon her property. Her action against the defendants 

227 BankruTtcy A ct 1967, section 61 (b). 
228 BankruptiýyAct 1967, section 61(c). 
229 C& v Koii N8m v Chai Yon Phin Development Sdu Bhd [ 1996] 4 MLJ 271 HC; See also 
Re Kbooh7m Hock [ 1974] 2 NILJ 29 HC. 
230 RwJuuptqyAct 1967, section 38(l)(a). 
231 MohdAfsar Yunus v Hwdal Utama Sda Bbd [19951 1 AMR 224 HC., per Tee Ah Sing 
JC at 225; See Mobd Nor Ralzmat v. Bazzk Bomiputn? Malay5ia Be'rhad [ 1998] 4 AMR 358 3 
HC as the court held that negligence was actionable in per5onam and not a night that passes 
to the estate of the bankrupt, because damages are a claim in personam that can only 

estimated by reference to pain and suffering caused to the body, mind or character of the 
bankrupt. 
232 [1989] 2 CLJ 1269 HC. 
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is for damages for injury to her reputation. Therefore, no sanction from the Official 

Assignee was required. 

Similar to English law, Malaysian law restricts an action taken against a 

bankrupt by creditors but on the making of the receiving order. Hence, the creditor shall 

not have any remedy against the property or person of the debtor in respect of debt. The 

creditor shall not proceed or commence any action or legal proceedings in respect of 

such debt unless with the leave of the court on such terms as the court may impose. 233 

However, a secured creditor may enforce his security; 234 and a landlord may 

distrain over the bankrupt's goods in respect of unpaid rent for a period of three 

months. 
235 

2.7 Effects on Travelling 

The issue is whether a debt and bankruptcy order restrict the freedom of 

movement of a debtor. 

2.7.1 Islamic Law 

There are three situations about how the debt is fallen due, i. e. either before, 

during or after the time of travelling. The issue here is whether the creditor has the 

right to prevent the bankrupt from traveLling. In the first situation, the creditors are 

allowed to prevent the debtor from travelling. 236 This is because the repayment of 

233 Ban'b-, y ptcyAct 1967, section 8(l). 
234 Baaknyptcy Act 1967, section 8(2). 
235 Banla-LiptcyAct 1967, section 45(l). 
23' Ghaz W., p. 139; Nawa M., vol. 14, p. 8; Mard, vol. 5, p. 273; Qard, vol. 8, p. 172; Nafr, 

vol. 2, p. 323; Rdfi', vol. 5, p. 17; al-Nawawl, citing the view of the Shdfi'-i jurists, says that 
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debt is obligatory compared to travelling unless the bankrupt appoints an agent to 

pay his debt on his behalf. 237 

For the second situation, Muslim jurists are divided. The Ma-likis, 238 and 

Vanbalis 239 allow the creditors to prevent the bankrupt from travelling. Travelling is 

allowed only if a mortgage or guarantor is provided, for the harm of not paying the 

debt would disappear. 240 The fact that the travelling of the debtor could not delay the 

payment of debt when it becomes due. Prevention is therefore necessary unless such 

mentioned safeguards are put in place. 

For a situation that the debt is only fallen due after the travelling, the point to C) 

consider is whether the debtor is safe to travel. If the journey is safe, accordina to the C 

Shdfi'is 241 
and one view of the Uanbabs, 242 the creditors could not prevent the 

bankrupt from travelling since they do not have any claim due during the journey. 0 

Thus, neither security, mortgage, guarantor nor attestation of witness (a]-ishhj-b) is 
CC 

necessary. The rule is also applied to a short or long distance journey. 243 On the C) 

contrary, a view of the Ijanbalis maintains that the creditors could prevent the 

bankrupt because his return is uncertain and unclear. 
244 

the prevention of travelling unlike the prevention of travelling by a husband to his wife, but 
it is to distract the bankrupt from travelling by bringing the matter to the court until the 
payment of debt is made. Nawa R., Vol. 4, p. 136. 
237 Shar M., Vol. 3, P. 116. 
238 N4uSd, P. 185. 
239 Qard' Vol. 8, P. 172; Maqd S., Vol. 4, p. 457; There are three conditions for preventing the 
debtor from travelling, i. e. the debt becomes due when the debtor is travelling, the debt could 
be settled easily and the debt has not been asked to be paid by someone. ýdwl, vol. 2, p. 125. 
240 Maqd S., Vol. 4, p. 457; Qudd, Vol. 4, pp. 503. 
24 1 Nawa R., Vol. 4, p. 136; See also Ghaz W., p. 139; Nawa M., Vol. 14, p. 3; Fayr T., p. 71. 
242 Maqd K., Vol. 2, p. 167; Mard, Vol. 5, pp. 273-275. 
243 al-RUydn! is of the opinion that for the long distance journey that the period of payment is 

approaching, the bankrupt should provide a guarantor. See Nawa R., Vol. 4, p. 136. 
244 Maqd K., Vol. 2, p. 167; Mard, Vol. 5, pp. 273-275. 
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For unsaved traveffing, such as going to a holy war (a]-jiUd) or travelling by 

sea, the Muslim jurists are diviýded in opinion. The most authentic view of the Shafi'Y 

disallows the creditors to prevent the bankrupt from travelling. 245 However, some 

Shdfi'is allow the creditors to prevent the bankrupt from travelling, if the journey 

involves the risk of delay or no return. 246 Travelling for a holy war is not allowed for 

the fear of the bankrupt might become martyred (a]-shihia); thus, causing the loss of 0 

right to his creditors. 247 Permission of traveUing is only given if the bariýrupt 

provides a mortgage as security or a guarantor. 248 Another view says that the 

249 
permission is given if the bankrupt is a soldier in the armed services . 

2.7.2 English and Malaysian Laws 

English law permits a bankrupt to travel as there is no specific provision 0 

under the Insolvency Act 1986 that restricts a bankrupt's freedom of movement. 250 

Moreover, the restriction to travel would violate the provision on freedom of 

pean Convention of Human Rý*gbts as Article 2 movement of Protocol 4 of the Euro 

provides: 

(a) Everyone lawfully within the territory of a State shall, within that 

territory, have the right to liberty of movement and freedom to choose his 

residence. 

(b) Everyone shall be free to leave any country, including his own. 

245Nawa R., vol. 4, p. 136. 
24 6Nawa M., vol. 14, p. 3; In Fayr T., p. 71, it is stated that the travelling to the holy war Is 

not permitted; al-RUydn! says that holy war is allowed only if the guarantor is appointed to 

settle the debt. See Nawa R., vol. 4, p. 136. 
247 Qudd, vol. 4, pp. 503-504. 
248 Mard, vol. 5, p. 273; Qudd, vol. 4, p. 503. 
249Nawa R., vol. 4, p. 136. 
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(c) No restriction shall be placed on the exercise of these rights other than 

such are in accordance with law and necessary in a democratic society in 

the interests of national security or public safety, for the maintenance of 

the ordre puhEq, for the prevention of crime, for the protection of health 

or morals, or for the protection of the rights and freedom of others. 2-51 

On the contrary, Malaysian law restricts a bankrupt from travelling. The 

bankrupt shall not leave Malaysia without previous permission from the Official 

Assignee or of the court. 252 The bankrupt, however, may be prevented from 

travelling out of Malaysia upon notice made by the Official Assignee issued to any 

immýigration officer. 253 This means that the prevention is not automaticaUy effective 

upon appearing of the name of bankrupt in the announcement in the newspapers or 

upon being declared bankrupt by the court. 254 The immigration officer then shall take 

necessary measures to give effect the notice of the Official Assignee. 255 He has the 

right to seize and deliver to the Official Assignee any passport or travel document 

belonging to the bankrupt who is attempting to leave Malaysia, without a previous 

permission of the Official Assignee. 256 

250 Cf. Cor, ý p. 416, paras 1851-1852. 
25 ' For detail discussion on the provision, see Jaco, pp. 277-280. 
252 BankruTtqy Act 1967, section 38(l)(c); This means that a bankrupt is entitled to engage 
an advocate and solicitor to represent him in the application to the court for permission to 
leave Malaysia without a prior sanction from the Official Assignee. In the matter of La 
Men, g, Yee, a hankrupt [2000] 1 MILJ 59 HC. 
253 BanATuptcyAct 1967, section 38A(l). 
254 'Dept Gets Travel Ban Notice Three Weeks After Ummi Hafilda's Departure', Utusan 
Exp. ress 30 March 2000, http: //www. utusan. com. my. 
255 EanATqptqyAct 1967, section 38A(2). 
256 Bank: rqptqyAct 1967, section 38A(3), 
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2.8 Detention 

Detention is necessary in order to investigate and make sure that a bankrupt does 

not conceal anything from his creditors. 

2.8.1 Islamic Law 

One view of the Shafi'is 257 
and Malikis 258 

consider detention 259 is one of the 

legal rules (ýukm) relating to banýruptcy order. Other view of the Malikis, however, 

maintains that the detention of a bankrupt and the bankruptcy order are two different 

things. The bankruptcy order is a better solution than detention, for detention needs 

some observations. 
260 

The purpose of detention is to establish the insolvency ( 'u5r) of the bankrupt 

if his situation and assets are unknown. 261 One views of the Manafis, however, 

maintains that the judge is a-Howed to detain the bankrupt as a purUshment if it is a 

practice of the bankrupt to take other's property and to declare his bankruptcy. 262 

According to one view of the Malikis, the detention should be directed to the 

bankrupt who uses to delay in payments and his disputed character becomes apparent 

character. 263 Moreover, the bankrupt who appears to possess means but pretends to 

257 Ghaz W., p. 139. 
259 'Ilya M., vol. 6, p. 49; Mawd, vol. 5, p. 47. 
259 The legality of detention is based on the Qurazzic verses such as sgrv Yu-suf, 12: 32-33, 

the Hadi-th indicates, 'The Prophet (S. A. W) detains a man in a case of accusation (al- 

tabn; ah)". Ddwu, vol. 3, p. 314(no. 3630) and the practice of the Companions. 
260 'Ilya M., vol. 6, p. 49. 
261 N4uSd, P. 187; See also Dard ý., vol. 3, p. 368. 
262 Sugh, p. 461. 
263 'Ilya M., vol. 6, p. 55. 
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be insolvent, or who promises to pay but requests a delay for a day, should be 

detained unless he furnishes a surety. "' 

Upon detention, the bankrupt is not allowed to get out from the prison for 

265 performing his Friday prayers or participate in a holy war. He should be in the 

prison even if he is staying with his enemy as detention is a hardship. He would, 

only, be transferred to another detention centre, if staying with the enemy causes 

death or injury. 266 

But there are circumstances that pem-iit the bankrupt to leave the prison on a 

temporary basis. He should be allowed to leave if he becomes insane, subject to his 

being detained again if he recovers. 267 This temporary leave requires a guarantor to 0 t, 

return the bankrupt after his recovery. 
268 

He should be perrrýitted to leave the prison to be sentenced for the deterrnýined 

punishment (pada)269 such as false accusation of adultery (qaAý, drinking liquor, z 

adultery, theft and murder 270 as the consensus of Muslim jurists aggrees that an 

admission made by the bankrupt on the crime that he commits is admissible. 271 

264 M-USd, P. 187. 
265 M-usd, p. 187; The Ijanafis disallow the detainee to be released to celebrate the month of 
Rarna4dn, two festivals, to attend either Friday or congregational prayer and to perform 
pilgrimage. There are two views about the release to visit the death of his closed relatives. 0 One view says he could not be released at all; another says he could be released if a 
guarantor (kafi-h is provided. Jjayd, vol. 2, p. 723. 
266 Dard S., vol. 3, pp. - 372-373. 
267 Dasli, vol. 3, p. 282. 
268 Mawd, vol. 5, p. 49; Khur, vol. 5, p. 280. 
269 Mlisd, P. 187. 
270 'Ilya M., vol. 6, p. 55. 
271 Jayy, vol. 1, p. 318. 
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He is also allowed to visit his father, mother, child or very near relative in 

case of grave iUness, subject to his producing a guarantor to answer for his person. 272 

The bankrupt is released from the prison when his assets are made known to 

the judge, unless he requests to be set free on procuring a surety 273 in which case, 

should he fail to appear, the surety should pay for him even though his insolvency is 

unclear but subsequently will be established. 274 The bankrupt whose means remain 

doubtful, should be released from prison after a fixed time in accordance with the 

importance of the insolvency and the status of the bankrupt. 275 One view of the 

Malikis suggests that half-month detention for a small debt, two months for medium 

debt and four month for huge debt. 276 

Furthermore, Ab-U liam-fah, Ab-u Y-usuf and Muýamrnad al-Shaybarn- are of 

the opinion that the judge should detain the bankrupt and later on question him about 

his condition. If he finds the bankrupt is insolvent, he is released 277 according to the 

Qur'jýuic verse, "And if the debtor is in a hard time, then grant him time tiH it is easy 

for him to pay. , 278 Thus, there is no detention if the evidence shows that he is 

insolvent. 279 

112 M-USd, P. 189; Dard K., vol. 3, p. 282; Mawd, vol. 5, p. 49. 
273 There are various views amongst the Mdfikis- One group says that it is a personal surety 

and other group says, it is a property surety. 'Ilya M., vol. 6, P- 50. 
274 NFSd, P. U 187; See also Dard S., vol. 3, p. 368, 
275 NjuSd, P. 187; See also Dard ý., 

vol. 3, p. 37 1. 
276 See Mawd, vol. 5, p. 48. 
277 Sugh, p. 459. 
278 A1_QUrj-17, sFn-ata1-BJqarab, 2: 280. 
279 Mawd, vol. 5, p, 32; Ghaz W., p. 139; Dard S., vol. 3, p. 368-, Nafr, vol. 21, p. 3221, This is 

afraid that the bankrupt has concealed his property. DasTi, vol. 3, p. 265. 
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The insolvency is determined through evidence and the testimony of 

witnesses 280 stating that there is no apparent and hidden property owned by the 

bankrupt. The bankrupt has, at the same time, to take oath to declare that he has no 

knowledge of his ownership of property. 28 ' There should be a testimony of two 

reliable witnesses about his condition . 
282 One view of the Shdfi'is suggests that the C 

testimony is not accepted in this case unless there are three witnesses. This is based 

on the Vadith that reported that a man was suffering from overburden of 

responsibility more than his debt and asked for a donation. The Prophet (S. A. W) 

says, "A person who is smitten by poverty, the genuineness of which is confirmed by 

three intelligent members of his people, for him begging is permissible till he gets 

what will support him, or will provide him subsistence. iý283 

If the witnesses declare that the bankrupt has neither apparent nor hidden 

property, the debtor should take an oath and promise to pay as soon as he has the 

means, whereupon all proceedings should be stayed. 284 The prosecutor should to 

make an oath if the bankrupt maintains that the former knows him to be insolvent. 285 

In a case of contradiction, the evidence of the witness who affirms solvency and 

proves concealment of assets should be preferred. 286 

Another point to consider is whether it is allowed to search the bankrupt's 

house to find the concealed assets. There are two views amongst the Malikis about 

280 AM al-Hasan says that the witnesses should be more than two just witnesses. See 'llva 
M., vol. 6, p. 53. 
28 ' Dard ý., vol. 3, p. 370. 
282 Fayr, p. 71. 
283 MUSI, vol. 2, p. 722(no. 109 (1004)). 
294 WSjj, P. U 187. 
285 Ibid. 
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the investigation and search of the house of the bankrupt in order to find the hidden 

property. One view aHows the search. The other view maintains prohibition 

especiafly after the testimony of witnesses and the bankrupt's oath about his state of 

insolvency. 287 

2.8.2 English and Malaysian Law 

Similar to Islamic law, English law authorises detention. The power of 

detention is vested in the court. The detention proceeds on a warrant of arrest issued 

by the court to authorise a constable or prescribed officer of the CoUrt218 for, (a) the 

arrest of a debtor to whom a bankruptcy petition relates, or of an undischarged 

bankrupt or of a discharged bankrupt whose estate is stiU being adrrýinistered; (b) the 

seizure of any books, papers, records, 289 money or goods in the possession of a 

person arrested under the warrant. 
290 

The court power of arrest arises when it appears probable that the bankrupt 

has absconded, or is about to do so, in order to avoid, delay or disrupt the 

proceedings in bankruptcy or any exarnýination of his affairs; and if it appears that he 

is about to remove his goods to delay or prevent their seizure by the official receiver 

286 Ibid. 
287 DasU, vol. 3, p. 280; See also 'Ilya M., vol. 6, p. 55; Cf BjnA7-, vptcyAct 1967, section 
56(2) provides, "Where the court is satisfied that there is reason to believe that property of 
the bankrupt is concealed in a house or place not belonging to him, the court may if it thinks 
fit grant a search warrant to any police officer or officer of the court, who may execute it, 
according to it tenors. " 
288 "Officer of the court" refers to the tipstaff and his assistants in the case of the FEO'h Court, C 
and the Registrar and the bailiffs in the case of County Court. Insolvency Rules 1986, rule 
7.21(2). 
289 "Record" includes computer records and other non-documentary records. Insolvency Act 
1986, section 436. 
290 InsolvencyAct 1986, section 364(l)(a)(b). 
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or trustee or that he has concealed or destroyed any of his goods or any books or 

papers or records or about to do so. 
291 

The bankrupt may be arrested also if he removes any goods in his possession 

whose value exceeds five hundred PoUndS, 292 
Without the leave of the official 

receiver or trustee. 293 Failure to attend any examination order by the court can also 

invoke an order for arrest. 
294 

When a person is arrested, the officer apprehending him must deliver him 

into the custody of the governor of the prison named in the warrant, who shall keep 

him in custody until such time as the court orders otherwise. The prison governor 

from time to time shall produce him before the court as it may direct. 295 

Likewise, detention is one of the legal rules relating to bankruptcy under 

Malaysian law. The court, on making a receiving order, may detain the debtor if he C 

is present. If the debtor is not present, the court rmy order the debtor to be arrested 

and brought out before the court by warrant addressed to a police officer or officer of 

the court. The detention is made only on an application by or on behalf of a 

creditor. 
296 

The debtor may be corrunitted to a civil prison and be kept there until the 

close of his public examination or until otherwise ordered. The debtor may not be 

291 Iflsolvency Act 1986, section 364(2)(a)(b)(c). 
292 The sum of; C500 is prescribed by the ksolvencyProcee&bgs (Monetary Limits) 1986 
293 ksolvencyAct 1986, section 364(2)(d). 
294 InsolvencyAct 1986, section 364(2)(e); See also section 366. 
295 Z nsolvei2cyRules 1986, rule 7.22(a). 
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detained if he gives security to the satisfaction of the court that he will not leave 

Malaysia without a previous permission in writing from the Official Assignee or of 
297 the court . Any breach of the conditions of such security by the debtor causes the 

realisation of the security and the proceeds of it shall be deemed to be the property 

of the debtor. When he is adjudged bankrupt, such property shall vest in the Official 

Assignee. 298 

The cost of maintaining the detained debtor shaH be prepaid by the appEcant 

from time to time accordingly to prison authority. 299 

In addition to the above situation, the court may, by warrant addressed to any 

police officer or officer of the court cause a debtor to be arrested in a variety of 

circumstances. These include when the court in probable cause for believing that the C 

debtor is hiding, or has absconded or about to do so in order to avoid or delay or C) 

complicate proceedings in bankruptcy, and that also the debtor is about to remove his 

goods, has concealed or destroyed any of his goods or any books, documents or 

writings which Might be of use to his creditors in the course of bankruptcy. 300 

The bankrupt may be arrested also if he removes any goods in his possession 

and whose value exceeds fifty ringgits, without the leave of the Official Assignee. 301 
C) 

296 BanATuptcyAct 1967, section 9(l). 
297 BBUjaU Ttcy Act 1967, section 9(l). 
299B, anialiptcyAct 1967, section 29(2). 
299B,? Ltlaly TtcyAct 1967, section 9(4). 
'00 BwkuTtqyAct 1967, section 28(l)(a)(b). 
10' BaLYayptcy Act 1967, section 28(l)(c). 
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Failure to attend any examination order by the court can also result an order for 

arrest. 
302 

The arrest may be made upon reports made by the Official Assignee to the Cý 

court that the assets will not be sufficient to pay dividend of fifty ringgits per centurn 

and that the debtor has comrrýitted any punishable offence. 303 

2.9 Disabilities and Disqualification304 

English law makes the bankrupt ineligible from being appointed or acting as 

a justice of the peace; 305 being a member of a regional local land drainage C 

comn-ýittee; 306 engaging in estate agency work of any description except as an 0 

employee of another person; 30' being, appointed as a superintendent registrar or Cý 

registrar of births and deaths or registrar of marriage. 309 

A bankruptcy order against a solicitor in-u-nediately suspends any practising 

certificate of that solicitor for the time being in force. 309 An accountant's membership 

of the Institute of Chartered Accountants ceases on bankruptcy; an accountant's 

membership of the Chartered Association of Certified Accountants ceases two 

302 BanATuptcyAct 1967, section 28(l)(d). 
303 RudcruptcyAct 1967, section 28(l)(e). 
304 There is no discussion on Islamic law under this sub-heading. This is due to the fact that a 
bankruptcy order, under Islamic law, only affects a bankrupt right of disposition and 
liability. Cf. pp. 60-63. 
305 Jusfices of the Peace Act 1979, section 63A (see the Statute Law (Rqeal) Act 1989, 

Schedule 2). 
306 Land Drainage Act 1976, section 3(9). 
-707 Eswe Agents Act 1979, section 23(l). 

-'08 Registratma of Births, Deatbs and Mardages Regulation 1968, S1 1968/2049, regulation 
5(a)(i). 
309 SojfcitorAct 1974, section 15(l). 
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months after a bankruptcy order is made against him; 310 a member of the Royal 

Institute of British Architects must forthwith vacate his office if he is adjudge C 
bankrupt; 31 1a member of the. Stock Exchange faces a resolution of the Council to 

determine his membership; 312 a member of the Royal Institution of Chartered 

Surveyors is liable to suspension and expulsion on bankruptcy as a disciplinary 

matter; 313 and membership of the Incorporated Society of Valuers and Auctioneers 

ceases on bankruptcy unless the Council of the Society decrees otherwise. 314 The 

bankrupt may not act as director of, or directly or indirectly take part in or be 

concerned in the promotion, formation or management of a company without leave C) 

of the court, 315 and by so acting without leave the bankrupt corm-nits an offence. 316 

Under Malaysian law, the bankrupt shall be disqualified from being C) 

appointed or acting as a Session Court Jud e or Magistrate; being nominated or 9C 

elected to or holding or exercising the office of Councillor of a local authority. 317 if 

he holds any of the above positions, his office shall thereupon become vacant. 3 18 The 

undischarged. bankrupt is also unfit and disqualified from being an advocate and 

solicitor. 
319 If the bankrupt is an advocate and solicitor, he is liable to be struck off 

3 10 Byelaw33(b), 76(e). 
311 UnderByela w5; see PracLice Memorandum Issue 89, October 1992. 
312 StockExchangue Rules, rule 966.2. 
313 B yela w25 (2). 
314 ArLicle 23. 
315 CCDýpaqy Directors DjsquaEffcaLion Act 1986, section I 1(l); For further discussion on 
disabilities of director of a company, see Grif, pp. 199-205. 
316 Compap 

,y 
Directors Disqualifica Lion A ct 1986, sec ti on 13. 

317 BankruptqyAct 1967, section 36(l). 
318 Bank-uptcyAct 1967, section 37. 
31 9 Legal Profession Act 1976, section 1 l(l)(b)(ii), 
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the roll or suspended from practice for any period. 320 The undischarged bankrupt is 

also disqualified from being a member of either House of Parliament. 321 

The bankrupt is neither able to take part in the management of any business 

partnership directly nor indirectly unless with a previous pern-ýission of the Official 

Assignee. 322 This restriction is very wide in its scope. It is certainly wide enough to 

prohibit the deponent from holding himself, out of his affidavit as a "general 

manager" when the deponent is undischarged bankrupt at the time of affm-ning his 

affidavits. 
323 

2.10 Sununary 

There are various legal consequences on the transactions entered into by a 

debtor before the bankruptcy order. According to Islamic law, the debtor whose 

liabilities exceed his property is not allowed to enter into gratuitous transactions that 

endanger the right of the creditors. Likewise, English and Malaysian laws provide 

that there are transactions that the debtor may not be able to conclude before his 

bankruptcy. The court may set such transactions aside. Moreover, Malaysian law, 

however, considers some pre-bankruptcy order transactions void as against the C) 

Official Assignee upon a debtor's adjudication. 

Islamic law, nevertheless, allows the bankrupt to marry before the bankruptcy 

order even though he is insolvent. He is also perrrýitted to dispose of his property in 

320 Legal Profession Act 1976, sections 29(2)(b), 33(2)(f). 
321 Federal Constitudon, Article 48(l)(b); Fan Yew Tea,, - v Seda Usaba, Dewafl Rakyat 
[1975] 2 MU 40 HC, at 41. 
322 Bank-uptqyAct 1967, section 38. 
323 The To , Moll y Jaya Sdv Bhd [ 1998] 5 MLJ 74 HC- 

, pps Co Iflc v 
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consideration of marriage, even to his divorced wife. On the contrary, English law 

does not have such rule because if the marriage is allowed, it is afraid that marriaae C 

and any transaction in consideration of marriage will faH under the transaction at 

undervalue that the court has power to set aside. But Malaysian law seems to allow a 

the debtor to marry before his adjudication as a settlement of property in 

consideration of marriage is unaffected by a bankruptcy order. 

All three legal systems consider payment of debt to some creditors before the 

bankruptcy order is not desirable. Islamic law, for example, disallows such 

transaction from taking place; whereas English law permits the trustee to apply to the 

court for a relief to restore the position that such payment was never been made: and 

Malaysian law regards it void against the Official Assignee. 

In addition to the above rules, the court under the English legal jurisdiction ID Cý 

may set aside a credit involving grossly exorbitant payments. Such rule appears not 

to have been discussed at all under Islamic Bankruptcy Law. Tbýs is due to the fact 

that the debtor is only liable to pay the amount that he owes. No interest is required 

as interest is considered as part of usury (iibj-) that Islarnic law prohibits. 324 

The court may, under English law, set aside a transaction to defraud creditors. 

On the contrary, Islamic Bankruptcy Law does not explain it. This does not mean 

that Islamic law accepts this type of transaction. Such transaction is disaHowed under 

321 See a]-QurJ-fl, s&at al-Baqamb, 2,275-276 and sgrat, 41 3: 130; Bukh, vol. 3. pp. 
11-12; Ddwu, vol. 3, p. 244(no. 3333). 
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Islamic law due to the fact that fraud is prohibited as the Prophet (S. A. W) 

disapproves of conunitting a fraudulent act that is not his practice. " 

As a result, the analysis demonstrates that these two legal systems prohibit 

the transaction entered into by a bankrupt to defraud the creditors. 

Islamic, English and Malaysian laws concur that certain incomplete 

transactions are void when the court makes a bankruptcy order. Gifts, endowments, 

loans and mortgages are void under Islamic law if no possession takes place. 

Compare to English and Malaysian laws that provide incomplete attachment, 

execution and assignment of book debts are void. 

Bankruptcy order causes any disposition of property by the bankrupt to be 

void des ite the valuable consideration according to Islamic, English and Malaysian pC 

laws. This is so, for Islamic law considers the bankrupt's property subject to the 

creditor's rights. Under English and Malaysian laws, the authority over banýxupt's 
C) 

property is vested in the trustee and Official Assigmee respectively. The bankrupt, 

however, may enter into a transaction that involves liability such as contact for 

delivery with prepayment and the like as Islamic law provides. The bankrupt may 

also exercise his personal rights such as the right of marriage, divorce and so on 

under Islamic law. 

Another legal consequence of bankruptcy order is that the creditor may claim 

his debt from the guarantor. This rule is acceptable in Islamic English and Malaysian 

325 See Bukh, vol. 4, p. 24. 
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laws. These three legal systems also allow the creditor to become one of the bankrupt 

guarantor's creditors. 

Moreover, Islamic, English and Malaysian laws recognise that the creditors 

of deferred payment debts may prove their debts and share the bankrupt's assets as 

such debts become due on the bankruptcy order. 

Islarnic law permits the creditor to take action against the bankrupt. This 

permission is not subject to the leave of court. This is contrasted to that of the English Z: ) 

and Malaysian laws because, for the creditor to take such action under English law, a 

leave of the court must be given; whereas Malaysian law requires the creditor to get a 

sanction for the Official Assignee. 

As regard to action of the bankrupt, Islamic law permits him to have legal Cý 

action in the law of retaliation. Neither English law nor Malaysian law allows such 

action because it is under the jurisdiction of the Public Prosecutor to initiate the 

proceedings. Moreover, murder, manslaughter and the like are dealt with in specific 

statutory legislation. 

Islamic law also permits the bankrupt to answer and defend any legal action 

against him. This is contrary to the English and Malaysian laws that confer such rights C 

on the trustee and Official Assignee accordingly. C 

According to Islamic law, during the time of bankruptcy order, the landlord 

cannot distrain goods of the bankrupt in order to pay a due rent. This is due to the 



106 

fact that any unpaid debt is considered a provable debt in a bankruptcy. Thus, the 

landlord gets his unpaid rent on distribution. In contrast, according to English and C 
Malaysian laws, the landlord may distrain goods of the bankrupt. 

I 

Islamic, English and Malaysian laws allow a bankrupt to take action for an 

injury caused to his person. For other actions, Malaysian law requires a bankrupt to 

have a sanction from the Official Assignee. 

In addition to the above mentioned rules and comparisons, Islamic law 

permits creditors to prevent the debtor from travelling and leaving his home town 

unless the latter appoints an agent to pay his debt in his absence or a guarantor to 

take care of his debt or the debtor provides security. The prevention of travelling C) 

may take place before the bankruptcy order. English law, however, permits a 

bankrupt to travel as a guarantee to his right of freedom of movement. On the 

contrary, there is a restriction on a bankrupt to travel in Malaysia. Malaysian law 

provides that the prevention may only be exercised by the Official Assignee or the 

court. It takes place after the receiving order. C 

Another legal consequence of the bankruptcy order is that the bankrupt may 

be detained. Islamic, English and Malaysian laws recognise this rule. Moreover, they 

allow the release of the bankrupt from detention if he provides a security for such a 

release. 
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The bankrupt is disqualified to hold certain offices upon his bankruptcy under 

English and Malaysian laws. But there is no such effect under lslarrýc law. Hence, 

the bankrupt is allowed to continue his profession. 
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CHAPTER THREE 

RIGHT OF REPOSSESSION BY UNPAID CREDITOR 

Repossession connotes "taking back goods or property from a buyer who has 

failed to keep up payments on them". ' It is one of the legal consequences of a 

bankruptcy order. The repossession is exercised after the owner of the property has 

decided not to share the bankrupt's assets as an ordinary creditor for unpaid debt. 

Hence, this Chapter deals, first of all, with the concept of repossossion according to 

Islamic, English and Malaysian laws. Then, the application of the repossession right 

under these three legal systems is explained. The discussion includes how the right is C 

exercised and what are the required conditions for repossession. 

3.1 Concept of Right of Repossession 

Right of repossession is given to the owner of property who is one of the 

creditors of the bankrupt. The exercise of right may also be extended to a person who 

is in the owner's position either through inheritance, gift, 2 donation, transfer of debt' 

or marriage. 4 

3.1.1 lslan-ýc Law 

There are different views amongst Muslim jurists about whether or not the 

owner who finds his property in the bankrupt's estate may repossess it. According to c 

1 En ca, p. 15 9 3. 
2 Dard K., vol. 3, p. 282. 
3 'Ilya M., vol. 6, p. 60; Zarq Z., vol. 5, p. 282; Khur, vol. 5, p. 28 1. 

Mawd, vol. 5, p. 50. 
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the majority of them, such as the Malikis '5 Shafi tiS6 and Ijanbalis, 7 
the owner is 

allowed to repossess his property which remains intact. This is based on , Sth that . V, a 

is narrated by Ab7u Hurayrah, "If a man finds his actual property with a bankrupt, he 

has more right to repossess them than anyone else. " 8 

In commenting on the VaAth, al-*an'an-i says that when the seHer finds his 

property in possession of the bankrupt purchaser, he has more right to it than other 

creditors. He may repossess it even though there are other creditors. 9 As a result, he 

becomes secured and may repossess his property in preference to the other creditors. 

Another view, according to Ijanafis, states that the owner is in the same 

position as other creditors, that is, he may not repossess his property. 10 The example 

given by them is that the contract of sale as Muýammad al-Shayban-1 says that Imam 

Ab-U Ijan-ifah is of the opinion, "If the seller found his property in the estate of the 

bankrupt that the bankrupt has received it, the seller has no privileged right on it. 

This is so, for the purchaser has possessed it by purchased. However, the property 

5 Anas M., p. 472; Anas K., vol. 4, p. 122; M-usd, p. 187; Nama, p. 413; Ilya M, vol. 6, p. 60. 
' Shdf U., vol. 3, p. 229; Ghaz W., p. 140; Nawa R., vol. 4, p. 147; Anýd T., p. 85. 
7 Maqd K., vol. 3, p. 174; Taql, p. 395; Mufl, p. 66; Ma-rd, vol. 5, p. 286; This is also the 
view of 'Urwah, al-Auzd'i, al-Anbar-1, Is4dq, Abli Thawr and Ibn Mundhir. See Qudd, vol. 
4, p. 453; Maqd S., vol. 4, p. 503; See also Bagha, vol. 4, p. 340; Shad, vol. 2, p. 144; And is 
the view of 'Atd', AN Rabdh, Td was, al-Sha'b-i, Alpmad, 'Ubayd Allah ibn al-klasan, 
Ddwud. See 'Ayn! U., vol. 12, p. 238; Abdd, vol. 9, p. 342. 
8 Bukh, vol. 3, p. 85; Musl, vol. 3, p. 1193(no. 22); Shaw, vol. 5, p. 338; See also Ddwu, vol. 
3, p. 286(no. 3519); Anas M., p. 472(no. 1371); Bayh, vol. 6, p. 45; al-Khattdbl says that the 
H,? d. TLb is accepted by the majority of the jurists. ýkbdd, vol. 9, p. 342 

ýan'd, vol. 3, p. 54. 
'0 Humd, vol. 9, pp. 278-279; 'Ayn-1 S., vol. 1, p. 225; 'Abid, vol. 6, p. 152; SWild, vol. 3, 

pp. 297-298; Afen, vol. 2, p. 443; Fati-, vol. 5, p. 6; This is also the view of al-Hasan, 
lbrdhim al-Nakha! and Ibn Shubramah, Qudd, vol. 4, p. 453; Maqd S., vol. 4. p. 503; Abdd, 

vol. 9, p. 342; See also Bagha, vol. 4, p. 340; Shad, vol. 2, p. 144. 
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does not belong to neither the bankrupt nor the creditors if they are not possessed by 

the bankrupt, unless the price of the property is paid by the purchaser. "' 1 

This view is ftuther explained by al-Margh-indni, "If the debtor becomes 

bankrupt having at the same time in his hands the property purchased from a 

particular person, this person is in equal footing with other creditors. This is because 

bankruptcy causes an inability to make specific delivery. He is not under any 

obligation to the contract and does not have the right of repudiation. But he is 

obliged to pay the debt. , 12 

They contend that the seller's right of repossession is his until he receives 

payment. Thus, he may not repossess it due to bankruptcy. The rule is sin-fflar to the 

rule regarding mortgage. If the owner hands over the mortgaged property to the c Cý 00 

mortgagee, the former does not have any right to take it back unless the payment of 

debt is made. 13 Their argument is also based on the rule of the acquired right (a]- C) C 

[such as right of inheritance and pre-emption] in which everyone is treated 

equally. 
14 

They have argued also that the Vadi-th narrated by Ab-U Hurayrah is not a 

reliable ffadlth 15 because the narrator is doubtful whether Khaladah or Ibn Khaladah. 

" Shay K., P. 714. 
12 Mara, vol. 3, p. 287, 
13 Kann, vol. 8, p. 203; al-Qardfl- says that right in the mortgage relates to the property and 

right of the creditor relates only to the liability. Thus, there is different between mortoaae 

and bankruptcy. Qard, vol. 8, p. 175. 
14 Qudd, vol. 4, p. 453; Maqd S., vol. 4, p. 503; Abdd, vol. 9, p. 342; See also Bagha, vol. 4, 

p. 340; Shad, vol. 2, p. 144. 
15 "We went to see AbU Hurayrah asking him about one of our man who was bankrupt. AH 

Hurayrah says: "This is what had been judged by the Prophet (S. A. W) that if a man dies or 
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Al-Mdwardi- contends that the above argument is defective because of doubt on the 

narrator is not a condition to reject the ffacTth. Secondly, doubt on the respected 

persons is not a condition to, reject the ffadFtb, if both narrators are trustworthy 

(thiqah) then, the , VacTtb shall be accepted. Furthennore, there is a contextual 

acceptable similar tIaSth reported by another narrator, 16 The Ijanafis also say that 

the HadTth was narrated by Abu- Hurayrah. alone and therefore becomes a solitary 
(jp, l- 0) . 

17 The answer, according to al-Maward-1, is that there is another HaAth 

reported to Ibn 'Umar to the same effect and all of us have accepted some Ahj7&th 

that have been reported by Ab-u Hurayrah 18 such as, "The Prophet (S. A. W) forbade 

that a woman should be married to a man along with her paternal aunt ('arnrnah) or 

maternal aunt (kbi-lah). " 19 Thus, the doubt on the A. ýAth reported by Ab-u Hurayrah 

should not arise at all. 

The first view is preferred because the tlaoTth used to support the argument is 

authentic for the issue. Thus, the argument that the repossession rule is contrary to 

the basic principle of Islamic law could not be accepted . 
20 Besides, there is a verdict 

by 'Uthman ibn 'Affadn, the third caliph (644-656) that supports the above 

conclusion. Sa'Id ibn al-Musayyab reports that 'Uthmdn gave a verdict that if a 

creditor took something from his debtor before the latter was declared bankrupt, it 

would belong to him (i. e. the other creditors would have no right to take it); if the 

becomes bankrupt, the owner of the property has a prior right over others if he could find his 

property. ", Shdf M., p. 329; Bagha, vol. 4, p. 341 (no. 2127). 
16 Mdwa., vol. 7, p. 388. 
17 See Ijajr, vol. 5, p. 49. 
18 Mdwa, vol. 7, P. 389. 
19 Bukh, vol. 6, p. 128; Musl, vol. 2, pp. 709-710(nos, 3268-3276); Bagha, vol. 5, p. 53(no. 

2270); Anas M., p. 361(no. 1120). 
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creditor recognised. his things he has more right to repossess theM. 21 Moreover, 

according to al-Khattdbi, similar verdict was passed by 'Ali-, the fourth caliph (656- 

661) and no Companions of the Prophet (S. A. W) were against the decision. 22 

Muslim jurists agree that the right of repossession applies to a sale 

transaction. This is based on the , Vad7th, "Whenever a man seUs wares and he 

recognises his wares intact with the man who is declared bankrupt and the seller has 

not taken any of the price, he is more entitled to it. And if he received the payment 

for that then he is the same as other creditors with respect of it. " 23 Thus, the seller 

may exercise his repossession right. 

The right of repossession is also applied to a contract of lease. This is because 

usufruct (al-manjýiah) is considered similar to the subject matter of sale 

transaction. 24 Therefore, a landlord may exercise his right of repossession. C) 

20 Shaw, vol. 5, p. 339; al-Nawawl says that the interpretations by AbFi 1jan-ifah. are weak 
and rejected. Nawa S., vol. 10, p. 222; Ibn Hair, citing view of al-Qurtiibli, says that the 
interpretation of some of the Hanafis do not have any basis. Ijajr, vol. 5, p. 49. 
21 Bukh, vol. 3, vol. 3, pp. 

i5-86; Bayh, vol. 6, p. 46; Ibn 1jaJr, quoting opinion of Ibn 
Munzir, says that there is no dispute on the 'Uthmdn's decision amongst the Companions. 
1jaJr, vol. 5, p. 49; See also Shaw, vol. 5, p. 339. 
22 Abdd, 

, vol. 9, p. 342; See also Shad, vol. 2, p. 144; Mubd, vol. 4, p. 397. 
23 Ddwu, vol. 3, pp. 286-287(no. 3520); Anas M., p. 472(no. 1370); Ibn 'Abd al-Barr says 
that this ýIadj-tb is authentic (ý4. ýb) according to the narration of al-kEjdziyyin and al- 
Basriyyin and agreed upon by majority of jurists of al-Madinah, al-Mjdz, al-Basrah and al- 
Shdm even though some of them differ on branches rules (furDý). The ýYadj_Lh, however, is 

rejected by al-Kufiyyin, Abli Han1fah and his disciples who claim that the HadFLh is part of 
Abj-dFtb that has been rejecteý and therefore is not considered as an authýntic one. Thus, 
they argue that the property is the property of the purchaser and the price is under his 
liability and the creditors have the right over them similar to other property. Ibn 'Abd al-Barr 
further says that if the rejection of this well-known ffadiitb, that is acceptable by theJurists of 
al-Madinah and others, is allowed because of suspicion (al-wahm) and mistake (a]-gbalat), it 
is afraid that the ffadTtb becomes decreased and reduced. It is, therefore, not appropriate to 

reject this ffadjith. Zarq S., vol. 3, p. 418. 
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The owner in contract for delivery with prepayment may also exercise 

repossession. This is because, according to Qaly-ubY, liability is the same as 

property. 25 Moreover, a capital provider may also repossess his capital in dormant 
I 

partnership contract (al. MU&Tabah). 26 

The repossession applies also to loan transaction according to the Sha-fi iS, 27 

Vanbalis 28 and Imam Malik and most of his followers. 29 Hence, the lender may 

repossess his property upon the bankruptcy of the borrower. This right is applicable 

notwithstanding whether the borrower owns it by taking possession (bi a]-qaN .) or 

disposition (hi al-taýanuý. Thýis view is based on the ffa&M, "If a man finds his very 

things with a bankrupt, he has more right to repossess them than anyone else. , 30 The 

., 
VadTth gives a general rule and does not specify whether it is for sale or loan. 31 They 

also argue that the right of repossession for loan is better than other transactions. 32 

On the contrary, some of the Malikis including Ibn Mawaz, Ibn 'Arfah and 

Ibn Rushd say otherwise. Ibn al-Mawaz argues that the above Vadith has been 

specified by another VaStA "Whenever a man seRs wares and then the purchaser 

24 Nawa R., vol. 4, pp. 151-152; Nawa M., vol. 14, p. 105; Ma4a, vol. 2, pp. 293-294; Ijajr, 
vol. 5, p. 50; Raml N., vol. 4, p. 338; Ans. d A., vol. 2, p. 196. 
25 Qaly, vol. 2, p. 293. 
26AJ-muVj-rabab is synonymous with other Arabic terms which are used to designate this 
contract: al-qjrjýd and al-muqj-raý&h. Al-mudi-rabab denotes a fiducial contract or an 
arrangement whereby a capital provider (rabb entrusts capital or merchandise to an 
agent-manager ('jýniMmuqYjib) as part of an investment to be carried out by the agent - 
manager so as the profits are shared between them based on their agreed tenns. See Hass, pp. 
86-87. 
27 Nawa M., vol. 14, p. 109; Nawa R., vol. 4, p. 154. 
" Qudd, vol. 4, p. 457; Maqd S., vol. 4, p. 507. 
29 'Ilya M., vol. 6, pp. 66-67. 
30 Ddwu, vol. 3, p. 286(no. 3519); Anas M., p. 472(no. 1371); Bayh, vol. 6, p. 45. 
31 'Ilya M., vol. 6, pp. 66-67; According to al-Bukhdri, the right of repossession is also 
applicable to a case of loan and safekeeping (al- wadi`ab), Bukh, vol. 3, p. 85. 
32 Shaw, vol. 5, p. 339. 
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becomes bankrupt and the seller has not taken any of the price and he finds some of 
his property intact with the purchaser, he has more entitled to it than anyone else. If 

the purchaser dies, then the seller is the same as other creditors with respect to it.,, 33 

That explains that the right of repossession is only applicable in a contract of sale. 34 

Al-ShawkanT considers this view belongs to the majority jurists (jumhWr). " 

This right, however, is not applicable in case of annulment of marriage (a]- 

faskh), divorce through compensation to the husband 36 and reconciliation (al-ýulý) 

due to inability of getting the consideration. 37 This right is also inapplicable to gift, 

donation and present (ha&y)ýah). 38 

3.1.2 English and Malaysian Laws 

Contrary to Islarrýc law, English law does not recognise such right of 

automatic repossession by the unpaid creditor particularly upon a debtor bankruptcy. 

In a contract of sale for example, a general rule is that title of goods passes on 

delivery as the law states that where there is an unconditional contract for the sale of 

specific goods in a deliverable state, the property in goods passes to the buyer when 

the contract is made and it is immaterial whether the time of payment or the time of 

delivery or both, is postponed . 
39 Thus, goods supplied to a buyer normally become 

his property as soon as he has obtained possession of them and before he has paid for 

33 Ddwu, vol. 3, pp. 286-287(no. 3520); Anas M., p. 472(no. 1370). 
34 'Ilya M., vol. 6, pp. 66-67; Khur, vol. 5, p. 283. 
35 Shaw, vol. 5, p. 339. 
36 al-Qardff says that divorce through compensation to the husband is not subject to 
repossession because this contract could not repudiate like the contract of sale. Qard, vol. 8, 

p. 174. 
37 Ghaz W., p. 140; Raml N., vol. 4, p. 337; Shar M., vol. 3, p. 118; See also An§d A., vol. 2, 

p. 196; See also Zarq Z., vol. 5, pp. 282-283. 
38 Shar, vol. 2, p. 171. 
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them. If the buyer becomes bankrupt the goods will be part of his assets. They will 

be sold and the proceeds divided among his creditors . 
40 As a result, under Enghsh 

law where goods of any kind are sold in circumstances where all or part of the I 

purchase price is to be paid at a later date the seller assumes the role of creditors in 

relation to the buyer until the balance of the price is paid. If in the meantime the 

buyer becomes bankrupt there is generally little prospect that the seller, along with ZD 

other non-preferential creditors, will receive payment in full. Conversely, the buyer 

may either have dissipated the value represented by the goods supplied if still extant 

within the bankrupt's estate, it wiH in practice be transmitted to the buyer's secured 

and preferential creditors. 41 

In order to reserve the ownership in goods to him until the price is paid in 

full, notwithstanding that the goods are delivered to the buyer, the seller has to 

,, 42 incorporate in the contract of sale "reservation of title clause . The purpose of such 

clause is to confer upon the seller some degree of security against the bankruptcy of 

the buyer. Iýima facie at least, if the buyer becomes bankrupt before the price is fully 

paid, the seller will be able to reclaim possession of the goods. 43 Such provision 

ain-ýing to retain title must provide that legal title to the goods is to be retained. For a 

purported retention of equitable title will be construed as operating in two stages: a CC 

39 5-? 1e of Goods Act 1979, sections 18. 
40 Cork, p. 359, para. 1588. 
41 Flet, p. 216. 
42 A reservation of title clause (sometimes called a retention of title clause) is a clause in an 
agreement whereby the party who is transferring property under that agreement seeks to 
reserve to itself the ownership of that property until certain specified conditions have been 
met. McCo, p. 1. 
43 Atiy, p. 455; McCo, pp. 2-3; Goods can be prevented from passing into the ownership of 
the debtor also by way of leasing and by hire purchase. Co, &, p. 360, para 1596; Dobs, p. 
361; It allows the owner to seize the property should the debtor fail in one of his primary 
obligation. Davi U., p. 102; See also Palm, p. 175. 
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transfer of title from the seller to the buyer followed by the creation by the buyer of 

an equitable interest vested in the seller. 44 

The validity of such clause is based on the provision in the Sale of Goods Act 

1979 as section 17 provides that where there is a contract for sale of specific goods 

or ascertained goods, the property in them is transferred to the buyer at such time as 

the parties to the contract intend it to be transferred . 
45 Thus, a straightforward 

46 
reservation of title is considered as a legitimate application of the provision. 

Other legislative basis for reservation of title clauses is section 19 of the Act 

provides, "Where there is a contract for the sale of specific goods 47 or where goods 

are subsequently appropriated to the contract, the seller may, by the terms of the 

contract or appropriation, reserve the right of disposal Of48 the goods until certain 

conditions are fulfilled". In such a case, notwithstanding the delivery of the goods to 

the buyer, the property in goods does not pass to the buyer until the conditions 

imposed by the seHer are fulfiffed. 49 

Moreover, in view of the abolition of the doctrine of reputed ownership from 

the law of bankruptcy, and in the absence thus far of any statutory requirement of 

registration of reservation of title clauses as a precondition to their validity in the 

44 Berr, p. 583. 
45 The section goes on to provide that for the purpose of ascertaining the intention of the 

parties regard shall be had to the terms of the contract, the conduct of the parties and the 
circumstances of the case. 
46 See Palm, pp. 175-176. 
47 Specific goods means goods which are identified and agreed upon at the time a contract of 
sale is made. Sale of Goods A ct 1979, secti on 61 (1). 
48 "Right of disposal" clearly encompasses a situation 

, 
where ownership is retained as well as 

the reservation of power to re-sell the goods. McCo. 
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event of bankruptcy, it would appear to be possible for such clause to play a more 

prominent role than hitherto in the law of bankruptcy. It should be possible for the 

seller not only to protect himself by means of a clause reserving the legal title to the i 

goods, but also to provide that his interest shall attach to the proceeds of any sub- 

sales of the goods supplied, so that if identifiable and kept separately from other 

monies they should adrrýt of tracing by the unpaid supplier. 50 By agreeing thýis, the 0 

parties to the contract do no more than displace the general rule that title passes on 
51 M 

. 
: 11, -rý 2 delivery. In Clough Mill Ltd V . 1, the Court of Appeal upheld a clause in 

this form as a retention of title by the seller as opposed to a transfer of title followed 

by regrant by the buyer for the purpose of securing the price. 

As a seller of goods is able to protect himself by adopting reservation of title 

clauses, sirnilar protection is not available to the supplier of consumables or of 

services. Fuel supplied to heat furnaces, or fodder supplied for livestock, diapers on 

consumption and paint applied to the fabric of a factory becomes attached to the 

realty; the supplier on credit is necessarily left with unsecured claim in insolvency of 

the customer. The canteen operator, the contractor who cleans the factory, the 

pension consultant, all extend credit with no means of protection sin-fflar to that of 

the supplier of goods. It is their concern that the estate of an insolvent customer is 

49 Ibid., p. I- 
50 Flec, p. 217; Alternatively, if the goods have been sold, the original seller's claim fies 

against the proceeds of sale. Where the goods have been incorporated into other products, or 
fon-ned part of the raw material for a process of manufacture, the seller may have an 
entitlement to the finished product, either alone or in common with others. McCo, p. 3. 
51 Berr, p. 582. 
52 [ 1985] 1 WLR 111 CA. 
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maximised, since it is only from a dividend out of the estate that any recovery in the 

event of the customer's insolvency is possible. 53 

Similar to the contract of sale, a repossession right is also possible to a 

landlord upon the bankruptcy of the tenant. This right is known as a forfeiture right. 

The landlord is not entitled to forfeit the lease merely because the tenant becomes 

bankrupt. The lease must contain an express provision [known as forfeiture clause] 

which entitles him to do so. 54 In broad terms, a right of forfeiture may be defined as 

"a right to determine a lease by a landlord if (a) when exercised, it operates to bring 

the lease to an end earlier than it would "naturally" terminate; and (b) it is 

exercisable in the event of some default by the tenant". 55 The reference to the natural 

termination of a lease means, in the case of a fixed term, the contractual expiry date 

and in the case of a periodic tenancy, the date on which it could be terminated by 

notice to quit. 
56 

The repossession right may also be possible in a hire-purchase contract. This 

is subject to the agreement between the seller and purchaser. Such agreement shall 

automatically come to an end on the hirer's banlýruptcy. Hence, the seller is entitled 

to terminate the contract and retake possession of the subject matter of the contract. 57 

A depositor who paid money to a banker, however, is not able to repossess 

his money upon the banker becomes bankrupt. This is because the banker-customer 

53 Cbrk, p. 365, Para 1619. 
" Wboiý P. 16/48, Para 16.101. 
55 Clays Lane Co-operative vA? aick(l984) 49 P&CR, per Fox U. 
56 Wood, p. 17/22, Para 17.057. 
57 See Pawl, p. 17. 
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relationship is that of debtor and creditor. The money paid to the banker becomes the 

banker's money. 58 

Similar to English law, Malaysian law also allows the seller of goods to 

incorporate a reservation of title clause as the Sale of Goods Act 1957 allows the 

transfer of goods at such time as the parties to the contract intend it to be 

transferred. 59 Moreover, the Act also permits that the seller by term of the contract 

reserves the right of disposal of the goods until certain conditions are fulfilled 
. 
60 This 

seems to suggest that principles relating to reservation of title clause apply in 

England are applicable also in Malaysia. 

However, there is a difficulty for the seller to claim his right under the 

reservation of title clause due to the existence of the principle of reputed ownership 

property that is the property is not owned by the bankrupt but happened to be in his 

possession at the commencement of bankruptcy. 61 The purpose of reputed ownership 

principle was to preclude a trader from obtaining false credit by the apparent and 

ostensible ownership of the property in the form of trade goods which in reality 

belonged to other people. 62 Such property would pass to the Official Assignee. The 

effect of this principle prevents the suppliers of goods from relying on clauses the rý C) 

object which is to prevent title passing. 63 Furthen-nore, the court has power to order 

such goods to be held for the benefit of his creditors. 64 

58 Foley v MJI (1871) 2 HL Cas 28. 
59 Sale of Goods Act 1957, section 19. 
60 Sale of Goods Act 1957, section 2 5. 
61 BazzkrvptCyAct J967, section 48(b)(iii). 
62 See MCCO, P. 152. 
63 See Berr, P. 581. 
64 McCo, p. 15 1; McLo, p. 8 3. 
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Such ownership could be rebutted by proving the existence of a notorious 

custom that goods of the particular description are in the possession I of persons who 

are not the owner. 65 It is also suggested that separate storage and clear labellinrc-, 

would negate the reputation of ownership. But nowadays a creditor is more likely to 

be misled by the accounts of the business, rather than by the appearance of the goods 

themselves. In such a case, separate storage and labelling should not protect the true 

owner. 66 To avoid the goods from falling into the buyer's reputed ownership, the 

seller should require the buyer to indorse a memorandum to the effect that goods of 

stated description are supplied subject to the reservation of title. 67 

The repossession right may also be possible in a hire-purchase contract. This 

is subject to the agreement agreed between the seller and purchaser such as they 

agree that the agreement shaH automaticaRy come to an end on the hirer's 

bankruptcy, the seller is entitled to terminate the contract and retake possession of 

the subject matter of the contract. However, the seller under the agreement may be 

deprived of his title if at the commencement of the bankruptcy, the goods in 

possession are subject to the reputed ownership principle whereby the Official 

Assignee is entitled to claim. 

3.2 Application of Right of Repossession 

There are procedures to follow in order to exercise a right of repossession. 

Certain conditions have to be fulfilled before repossession can be carried out. 

65 See Cork, p. 249, para 1087. 
66 AlIc, p. 943. 
67 Ibid, p. 944. 
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3.2.1 Islamic Law 

Upon the bankruptcy of the debtor, Islamic law confers two alternatives to I 
the unpaid creditor, i. e. either to share the bankrupt's assets for unpaid price based on 

rule of distribution [proportionate distribution] or to exercise his right of 

repossession by repudiating the contract. 68 Imam al-Shafi'-i describes that the 

exercise of right by the owner of the property is similar to right of pre-emption (a]- 

s. huf'ah). This is because the owner, if he Ekes, he rnay repossess it. If he does not 

wish so, he may leave it. 69 

When the owner decides to repossess his property, he should exercise it 

instantaneously (a]-fagT) according to the preferred view of the Shafl'is 70 and one 

view of the Ijanbalis. 71 This is similar to the exercise of option of defect (khiyYr a]- 

,b . 
72 

'ay ) If he defers, this could cause hardship to the creditors, for they should 

receive their rights as soon as possible. 73 The owner may defer his repossession (a]- 

tarýýqi), however, according to the other view of the Shafl'is 74 and IjanbaliS. 75 This is 

68 Jall, vol. 2, p. 249; Shdd, vol. 2, pp. 288-289; Qayr, p. 456; ýdwli, vol. 2, p. 135; Qard, vol. 
8, p. 172; Maqd K., vol. 2, p. 174; Fayr, pp. 71-72; Cf. 'Umay, vol. 2, p. 293, states that 
according to Ibn Harbawiyyah, there is no repudiation of sale [i. e. repossession's right] but 
the payment of pnce should take preference similar to mortgage; Al-Mdward! says that the 

view of Ibn Ijarbawiyyah is wronged and contrary to a consensus. Mdwa, vol. 8, pp. 391- 
392; al-Sharqawi says that the owner could repudiate the contract and then repossess his 

property. Shar, vol. 2, p. 170; See also An§d A., vol. 2, p. 194; Nawa S., vol. 10, p. 222. 
69 Shdf U., vol. 3, p, 229; al-BahTit! says that whether the property has equal value or not 
[increase or decrease]. Bahli, vol. 3, p. 425. 
70 Nawa T, p. 51; Nawa R., vol. 4, p. 147; Mdwa, vol. 7, p. 392; Ghaz S., vol. 4, p. 25; 

Rdfi', vol. 5, p. 30; Shar, vol. 2, p. 170. 
71 Qudd, vol. 4, p. 454; Bahii, vol. 3, p. 429; Maqd S., vol. 4, p. 504; Maqd K., vol 2, p. 174. 
72 Ghaz S., vol. 4, p. 25; Raml N., vol. 4, p. 336; Ma4a, vol. 2, p. 293; al-Shabrdmils-i slys 
that the exception to this is in the case loan whereby the lender could repossess it on the 
deferment basis if the property is still owned by the bankrupt. Shab, vol. 4, p. 336; See also 
Kliha, vol. 2, p. 176; Shar M., vol. 3, p. 117; Ansd A., vol. 2, p. 19 1; Qast, vol. 4, p. 2 24. 
73 Maqd S., vol. 4, p. 504; Maqd K., vol 2, p. 174. 
74 Nawa R., vol. 4, p. 147. 
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similar to the exercise of option of return of gift (kbiyj-, r a]-r-ujj, fl-, al, I -hibah) from the 

father 76 where the father is allowed to delay to exercise his right of option. 

Furthermore, his right of repossession exists as far as he has a right to demand the i 

payment. This is similar to the right of claiming divorce in case of an oath on the part 

of the husband that he will abstain from sexual intercourse W-RY). " However, one 

view of the Sh5fi'is only allows the deferment for three days. 78 

It seems apparent that the view to permit deferment is preferred. This is in 

order to allow the owner to consult the other party whether to repossess his property. 

His deferment, however, should be restricted to a reasonable time until there is no 

hardship to the creditors. 

The owner should prove by producing evidence 79 or admission of the 

bankrupt before the bankruptcy order that the property belongs to him. 80 However C) 7 

there are views about the effect of adnýission after the bankruptcy order. One view 

says that the admission is acceptable with or without the oath by the owner. The 

second view states that the adn-ýission is not acceptable unless the creditors are taking 

oath, stating that the property is not belonged to the bankrupt. The third view 

observes that the admission is acceptable if there is evidence. 81 

75 Qudd, vol. 4, p. 454; Bahli, vol. 3, p. 4 
76 Rdfi, vol. 5, p. 20; Ma-4a, vol. 2, p. 293; Shar M., vol. 3, p. 117. 
77 Ghaz S., vol. 4, p. 25, 
78 M4a, vol. 2, p. 293; See also Nawa R., vol, 4, p. 147. 
79 It is a proof with evidence. 'Adaw, vol. 2, p. 289; Nafr, vol. 2, p. 323. 
80 Dard ý., vol. 3, p. 373; Zarq Z., vol. 5, p. 282; Cf. Maqd S., al-Maqdis-1, vol. 4, p. 534, 

states that the right of repossession could be exercised without knowing the subject matter 
even though when the right of repossession is exercised the property has changed its ori ulna] 
state but when it repossesses its original state is unchanged. 

DasU, vol. 3, p. 282; 'Ilya M., vol. 6, p. 60; Band, vol. 5, p. 282; al-ýdwfl, however, savs 
that there are four possibilities, Le. (a) admission is'acceptable with the oath taken by the 

owner. (b) admission is accepted without the oath. (c) admission is not accepted at all and 
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The right is exercised without waiting to the judge's decision according to the 

Ijanbalis, 82 MalikiS83 and the most authentic view of the ShaficiS84 
I since this right is 

. 
85 lMd established by the ffadl-th. Ibn Ijajr considers this the most authentic view am 00 

Aýrnad emphasises that even though with the judge's decision to put the seller in the 

same position with other creditors, the decision would be annulled if the seller 

chooses to exercise his right of repossession. 86 According to other view of the 

Shdfi'is, the judge's decision is necessary. 87 

The repossession may be exercised either by a clear word or action similar to 

repudiation in case of option of session (-khiyj-r a]-majUs) and option in three days 

(khiyj7r al-sbarýo according to one view of the Shafl'is. However, according to other 0 

view of the Shafi'is, it may be exercised only by a clear word. This is because 

the creditors take an oath saying that they do not know that the property belong to the other. 0 
(d) admission is accepted if there is evidence. ýdw!, vol. 2, p. 135; See also Qa-rd, vol. 8, pp. 
176-177. 
82 Qudd, vol. 4, p. 454; Maqd S., vol. 4, p. 504; Najd, p. 359; Bah-G, vol. 3, p. 429; Maqd K., 

vol. 2, p. 174. 
83 ýjjWj, vol. 2, p. 135, states that there is no need of the decision particularly there is no 
dispute about this right amongst the creditors.; al-Hattdb says that the decision is not 
necessary if the creditors have handed over the property to the bankrupt. However, if not the 
decision is necessary. Ijatt, vol. 5, p. 50. 
84 Nawa R., vol. 4, p. 148; Nawa M., vol. 14, p. 53; Shar M., vol. 3, p. 117; KUha, vol. 2, p. 
175; Shab, vol. 4, p. 337; Ansd A., vol. 2, p. 195; See also Gham, p. 226. 
85 Hajr, vol. 5, p. 50; See also Shaw, vol. 5, p. 340. 
86 ýahli, vol. 3, p. 429; Maqd S., vol. 4, p. 505; Maqd K., vol 2, pp. 174-175; al-Sharb-in-i 
says that the right of repossession is not affected if the judge decides to prevent the seller 
from exercising his right. Shar M., vol. 3, p. 117; Cf. An§d A., vol. 2, pp. 194-195. states that 
if the judge decides to prevent the repudiation and repossession by the owner, the judgement 
could be annulled because the judgement is part of jjLibj-diyyab matters. This is contranr to 

the statement that repudiation is not subject to the judge's decision due to the existence of 
legal injunction and legal rule (a]-qYYdah), "The decision of the judge is annulled if 
it is contrary to the legal injunction and clear analogy. " Al-Ansdr! says that the 'udgement is 

not contrary to the legal injunction. The injunction is on the right of repossession and not for 

right of repudiation. The injunction is also indicates that the owner has two alter-natiVe 

choices, i. e. repossession of the property or repayment of the price; al-Nawaw-I saý's that the 

judge's decision could not be annulled. Nawa R., vol. 4, p. 148. 
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ownership in bankruptcy is different from ownership of purchaser during the time of 

option. 
88 According to this view, the repossession is not valid if exercised by 

89 disposition such as sale , gift and the like. 9D The seller could say, "I repossess my 

property. ", "I repudiate the sale. "91 

The owner of the property is required to fulfil certain conditions in order to 

exercise his right of repossession. Such conditions are varied amongst the Mushm 

jurists. They agree on 1) the property should remain intact, 2) the bankrupt owns the 

property and 3) the bankruPt is indebted to the owner. But they disagree on two 

conditions, 1) the property is inseparably increased, 2) the bankrupt should be alive. 

Muslim jurists agree on the following conditions but vary on various issues 

relating to them. 

Property Should Remain Intact 

This condition is based on the ffaffth, "Whenever a man sells wares and he 

recognises his wares intact with the man who is declared bankrupt and the seller has 

not taken any of the price, he is more entitled to it. And if he received the payment 

for that then he is the same as other creditors with respect of it.,, 92 So, when the seller 

finds that his property remains intact among the bankrupt's assets he has ultimate 

right over it than other creditors. Similarly, the landlord may repossess his leased 

97 Nawa M., vol. 14, p. 53; Rdfi', vol. 5, p. 30. 
88 Mdwa, vol. 7, p. 392. 
89 Nawa T., p. 51; Nawa R., vol. 4, p. 148.. 
90 KUha, vol. 2, p. 176; Shar M., vol. 3, p. 118. 
9' Bahii, vol. 3, p. 429; See also Ma4a, vol. 2, p. 293; Raml N., vol. 4, p. 337; Najd, p. 359; 

Nawa R., vol. 4, p. 148. 
92 Ddwu, vol. 3, pp. 286-287(no. 3520); Anas M., p. 472(no. 1370). 
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property if its usufruct is unused 93 as the lessor becomes bankrupt before the leasing 

starts. 94 In addition to this, the capital provider in contract for delivery with 

prepayment may also exercise his right of repossession on his capital upon fulfilling 
C 

this condition. 
95 

Changing of Price 

The right of repossession is also available, according to the Ijanbalis, even 

though the value of the property is increased. This is because the right of 

repossession applies on the basis of bankruptcy. 96 SiMilarly, Ima-m Madlik allows 

repossession to the owner in the case where the creditors have decided not to 

repossess it. But, if they decide to repossess it, then the creditors choose between 

giving the owner of the property the price for which he sold it without compensating 

him for any loss or surrendering his property to him. 97 In this regard, however, Imam 

Ab-U Van-ifah says that the property be given to the creditors. 98 

According to Imam Malik 99 and the Vanbalis, 100 if the price of the property 

has declined, the seller then has a choice. As his right, if he wishes he may repossess 

his property and, hence, he has no claim to any of his debtor's property. If he likes, 

he may be one of the creditors and take a portion of his due and not repossess his 

93 Nawa M., vol. 14, p. 105; Maha, vol. 2, pp. 293-294. 
94 Qucld, vol. 4, p. 456; Bahli, vol. 3, p. 426; Maqd S., vol. 4, p. 468. 
95 Nawa R., vol. 4, p. 149; Ghaz W., p. 140; Ghaz S., vol. 4, p. 22-, Ma4a, vol. 2, p. 293; 
Bahii, vol. 3, p. 425. 
96 Maqd S., vol. 4, p. 504; Maqd K., vol. 2, p. 174. 
97 Anas M., pp. 679-680. 
98 Shay K., p. 715. 
99 Anas M., pp. 679-680. 
loo Maqd S., vol. 4, p. 504; Maqd K., vol. 2, p. 174. 
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property. However, according to Imam Abli Ijan-ifah, the seller is in a similar 

position with other creclitors. '01 

Mixture of fungible property 

Mixture of fungible property may be classified into four categories, (a) 

mixture with similar quality, (b) mixture with inferior quality, (c) mixture with better 

quality, and (d) mixture with different things. 

For the first category, the seller could repossess the same amount of his 

property according to the Shafi is 102 and Madlikis. 103 An example of mixture is 

between raisin with raisin, rice with rice, soybeans and soybeans. In this stipulation, 

the Ijanbalis are of the view that the right of repossession by the seHer ceases 

because of the difficulty to determine his actual property. 104 

For the mixture with an inferior quality, the seller may repossess the same 

amount of his property according to the Shafi'is. 105 Whereas, the Malikis say that no Cý 

repossession is availab e. 106 

A 107 
a 

108 109 the seller may no ccording to the Shafi'is, M likis and Hanbalis, 

longer exercise the right of repossession if his property is mixed with one of a better 

quality. 

101 Shay K., p. 715. 
102 Nawa R., vol. 4, p. 169; Aqd T., p. 85; Anýd A., vol. 2, p. 203. 
103 Alla, vol. 3, p. 138; Khur, vol. 5, p. 282; See also Jall, vol. 2, p. 251 ; See also '. ', 'ama, p. 
418, it is stated that if &narmixes with &, uar, the owner could repossess it by weight. 
104 Qudd, vol. 4, p. 460; Maqd S., vol. 4, p. 480; Maqd K., vol. 2, pp. 176- 177. 
105 Nawa R., vol. 4, p. 169; Ansd T., p. 85-, Ansd A., vol. 2, p. 203. 
106 Alla, vol. 3, p. 138. 
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Furthermore, there is no repossession if the property mixes with different 

subject matter such as barley and wheat according to the Malikis"O and Shdfi'is'll 

due to difficulty of isolating them. 112 

Damage of Property 

The right of repossession could not be exercised, according to the Ijanbalis, if 

the property is damaged partially. For example, part of the house is damaged or part 

of the cloth is cut. 113 The rule is similar to leasing contract where the landlord could 

not repossess the usufruct if it is used for some period, an analogy similar to the case 

where the subject matter of the sale is damaged partially. It is also difficult to 

estimate the rental period. 
114 

This view seems contrary to the Mdlikis and Shafi'is who divide the right of 

repossession in accordance with the causes of damage. The Sha fi I is 115 
and Malikis 116 

C 

claim that if the property is accidentally damaged, the owner may repossess it. 

Hence, al-Ghazzal-i regards the rule similar to property damaged in the hand of the 

seller before taking possession. 
117 

107 Fayr, p. 72; Nawa T., p. 51; Ansd T., p. 85; Ansd A., vol. 2, p. 203; Shar, vol. 2, p. 172; 
Mg, p. 408. 
108 Zarq Z., vol. 5, p. 283. 
109 Maqd K., vol. 2, pp. 176-177. 
110 'Ilya M., vol. 6, p. 63; Dard S., vol. 3, p. 374; Alla, vol. 3, p. 138; Mu-sd, p. 187; Zarq Z., 
vol. 5, p. 283; Mawd, vol. 5, p. 

i1- 
111 An§d A., vol. 2, p. 203; Shar, vol. 2, p. 172. 
112 Shar M., vol. 3, p. 126; Khur, vol. 5, p. 282. 
113 Bahli, vol. 3, p. 427; Maqd S., vol. 4, pp. 471-472; Tagh, vol. 1, p. 396. 
1" Qudd, vol. 4, p. 456; Bahli, vol. 3, p. 426; Maqd S., vol. 4, p. 506; Maqd K., vol. 2. p. 
175. 
115 Nawa T., p. 51. 
1'6 Dard ý., vol. 3, p. 374; Alla, vol. 3, p. 138; Khur, vol. 5, p. 284. 
117 Ghaz S., vol. 4, p. 26. 
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According to the Malikis 118 and the Shafi'is, the owner may repossess his 

property, if the bankrupt caus, ed the damage. The Shdfi'is, nevertheless, allow the 

seller to share the depreciation value from the bankrupt's assets. 119 For example, if 

the value of property before damage is one hundred dollars and becomes ninety 

dollars later on, the owner then shares ten dollars from the bankrupt's assets. 120 For 

the damage caused by the third party, the Shafi'is permit the repossession and share 

of depreciated value as similar to the damage caused by the bankrupt. But, for to the 

Malikis, the right of repossession no longer exists. 121 

Muslim jurists differ on the issue of damage to one of two quantities of 

things, for instance two clothes or two slaves. The Shafi'is, 122 Ijanbalis 123 
and 

Malikis 124 are of the opinion that the seller could repossess the one which remains 

intact. For the latter, he shares the current value of the bankrupt's assets as an 

ordinary creditor. 125 The rule is the same in the contract for delivery with 

prepayment. Therefore, if some of the capitals are damaged and they may be C 

1 18 Alla, vol. 3, p. 138; Khur, vol. 5, p. 289; Ijatt, vol. 5, p. 53; The owner could repossess 
even though the bankrupt receives the compensation form third party. Dard vol. 3, pp. 
374-375; Alla, vol. 3, p. 138. 
119 Nawa T., p. 5 1; Ghaz S., vol. 4, p. 26, al-Ghazzdll, however, says that there are two views 
amongst the Shdfi'is about damage caused by the bankrupt, i. e. (a) similar to accidental 
damage. (b) similar to damage by a third party. 
120 Gham., p. 227; M#a, vol. 2, p. 295; Kliha, vol. 2, p. 177. 
12 1 Alla, vol. 3, p. 138; Khur, vol. 5, p. 289; Uatt, vol. 5; p. 53. 
122 Nawa R., vol. 4, p. 157; Gharn, p. 226; Anýd A., vol. 2, p. 99; Imdrn al-Shdfl'l, in his 

second period (qa wl al-jadid), says that the right of repossession is not invalidated by the 
fact that the seller receives half the total price on the condition that both are in equal value. 
See Nawa T., p. 51; On the contrary, in his first period (q8wIaI-qadim), al-Shdfi'! says that 
there is no repossession but share the price with other creditors based on the ffadlth reported 
by al-Dardqutni which is according to al-M4all! is a disconnected ffadTtb. See Maýa, vol. 2, 

p. 295. 
123Bahli, vol. 3, p. 427; Maqd S., vol. 4, p. 473; Maqd K., vol. 2, p. 175, Ya'ld, vol. 1, p. 
372. 
124 'Ilyd M., vol. 6, p. 70; Dard ý., vol. 3, p. 375; Alla, vol. 3, pp. 138-139. 
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separated under the contract, the existing capital may be repossessed. The owner 

shares the damaged capital as an ordinary creditor. 126 

Imam Aýmad in one of his views, however, is of the view that the seller 

could not repossess the balance and is, therefore, in a similar position with other 

creditors. 127 This is because the damaged property is considered as one entity. 121 

And based on the VadTth, if there is no repossession for a damaged property, no v C) 

repossession is permissible for two quantities since the case is similar to the damaged 

part of a thing. 129 

Changing of Nature 

If the property changes its nature, causing the change of name such as wheat 

to flour, oil to soap, wool to cloth, according to the Hanbali S130 and Malikis 131 the 

owner could not exercise his right of repossession. The Shafiis, 132 however, allow 

the owner to repossess it without paying for any extra work done if there is no 

increase of value. If the value increased, al-Nawaw-i says that the clearest view 

amongst the Shafi'is is that the property should be sold, a part of proceeds be 

proportionated to the increase in value and be returned to the bankrupt. 133 

125 4 Ilyd M., vol. 6, p, 70. 
126 Raml N., vol. 4, p. 348. 
127 Qudd, vol. 4, p. 485; BahTi, vol. 3, p. 428. 
128 Maqd K., vol. 2, p. 175. 
129 Ya'ld, vol. 1, pp. 372-373. 
130 Maqd S., See also Maqd K., vol 2, p. 177; Tagh, vol. 1, p. 396; Alla, vol. 3, p. 38; Cf. 
Anýd A.., vol. 2, p. 203, states that if the price is increased, the seller becomes partner for the 
price. 
13 1 Dard ý., vol. 3, p. 374; M-usd, p. 187. 
132 Nawa T., p. 5 1; An§d A., vol. 2, p. 203. 
133 Nawa T., p. 5 1; See Maha, vol. 2, p. 297; Ansd A., vol. 2, p. 205; al-Ansdr! describes this 
type of increase as consequential increased (zjydýjjt al-atbi-r). Ansd T., p. 85; Qalylibli sa-vs 
that the purchaser gets nothing from the increase value due to the market forces. Qaly. vol. 
p. 297. 
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2) Bankrupt Owns The Property 

This means that the bankrupt purchaser is still the owner of the property, for 

there is no right of repossession if he is no longer its owner. 134 If the possession of 

property is transferred to another by way of sale, gift or endowment, the repossession 

may not be exercised. 135 This is because, it is subject to other party's right. 136 It May 

not be exercised, according to al-MaqdisT, even though the bankrupt may repossess it 

by exercising his option of price defection or repossession of gift by the father. 137 

What if the bankrupt regains ownership of the property after transferring it to C) 

the third party? This arises either through repurchasing, gift, inheritance or wiH. 

According to one view of the Ijanbalis 138 and Shafi'is, 139 the seller may repossess the 

property on the basic of the , ffadTth because his property is free from ownership of 

the other. However, the Malikis, 140 
another view of the Vanbalis 141 

and the most 

authentic view of the Shdfi'is 142 report that the seHer may not exercise his 

repossession right because the ownership of property is transferred to the bankrupt 

by the third party. Hence, it reaches an invalid state for repossession. The transfer 

could be either through repurchasing, gift, inheritance or will. Thus, the right of Cý 

repossession ceases. 

134 Nawa T., p. 51. 
135Nawa R., vol. 4, p. 155; Raml N., vol. 4, p. 341; See also Kliha, vol. 2, p. 177. 
136 Maqd U., p. 239; Maqd K., vol. 2, p. 178. 
137 Maqd S., vol. 4, p. 515. 
138 Raja, p. 52; Maqd S., vol. 4, p. 515; Bahli, vol. 3, p. 425. 
139Nawa M., vol. 14, pp. 62-63; Ghaz S., vol. 4, p. 25-- 
140 Wans, vol. 6, p. 220; 'Ilya M., vol. 6, p. 68; Zarq Z., vol. 5, p. 285; Khur, vol. 5,284. The 
Mdlikis say that the sharing of the bankrupt's assets by the seller is not affected by 
discovering that the property has been transferred back to the bankrupt through gift, will, 
buying, mutual recession or inheritance. This is considered as having iiew 
ownership/possession of property. 
"' Raja, p. 52; Maqd S., vol. 4, pp. 515-516. 
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In addition to the above views, one view of the Hanbalis 143 and the M-likis"" a 

says that the seHer may repossess his property if the transfer is made on to an option, 

either defect or stipulation. This is so, for the ownership of the property belongs to 

the bankrupt. 

The second seller has more right of repossession than the first seller in a 

situation where the purchaser sells the property and buys it again without paying the 

price upon bankruptcy. 145 However, if the first and second sellers claim their right, 

according to al-Bah-ut7l, and voting is exercised to determine the right. 116 If the 

second selJer waives his right of repossession and shares with other creditors, then it 

is whether the first seller entitles for repossession. There are two views. They are 

similar to the previous two possibilities. 147 

For a third sale by the purchaser who buys again and then becomes bankrupt C 

without paying the price, the third seller will have more right of repossession. What 

if the third seller waives his right? The point is whether the first and second sellers 

have right of repossession. There are three possibilities: (a) neither one of them has 

the right of repossession, (b) the second seller has the right of repossession because 

he is more close and (c) both of them have the right of repossession by dividing the 

property into two halves. One half will be shared amongst the creditors. 148 The last 

142 Sayli A., p. 176; Mdwa, vol. 7, p. 393; See also Ghaz S., vol. 4, p. 25. 
143 Raja, p. 52; Maqd S., vol. 4, p. 515. 
144 Khur, vol. 5, p. 284. 
145 Shar, vol. 2, p. 17 1. 
146 Bahli, vol. 3, p. 425. 
147 Mdwa, vol. 7, pp. 393-394. 
148 Mdwa, vol. 7, p. 394; Nawa R., vol 4, pp. 155-156; Maýa, vol. 2, p. 294. 
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possibility seems to be more appropriate in order to establish justice and avoid 

dispute amongst them. 

Another situation is whether the right of repossession may be exercised if the 

property is subject to mortgage. According to the Hanbalis 149 
and Shafi'is, 150 

there is 

no repossession also if the property is subject to mortgage even though it remains 

intact. This is because repossession causes hardship to the mortgagee for hardship 

could not be set aside with another hardship' 51 and, therefore, the right of mortgagee 

takes preference. ' 
52 

More to this, as the Prophet (S. A. W) says, "If a man finds his actual property 

with a bankrupt, he has more right to take them back than any one else. , 
153 Thus, the 

mortgaged property are not in the hands of the bankrupt. Consequently, the seller 

does not have right to it. 154 But, the Malikis are of the view that the seller could 

repossess the property by paying the debt of the bankrupt to the mortgagee and 

would share the redemption amongst the creditors. 155 

149 Qudd, vol. 4, p. 476; There could be repossession if the mortgage comes to an end before 

a bankruptcy order is made, the mortgagee relinquishes the debts or the debts are settled by a 
third party. Maqd S., vol. 4, p. 514. 
150 Ghaz S., vol. 2, p. 27; NEýr, p. 408. 
151 Qudd, vol. 4, p. 476; See also SayTi A., p. 86. 
152 Bahli, vol. 3, p. 428; See also Maqd K., vol. 2, p. 178. 
15'Bukh, vol. 3, p. 86; Musl, vol. 3, p. 1193(no. 22). 
1 -"4Qudd, vol. 3, p. 476. 
155 & Ilya M., vol. 6, p. 67; However, al-BahUt! says that if the mortgaged property value is 
more than the debt, then the mortgagee gets the payment from the sale of the mortgaged 
property and the surplus of the sale to be returned to the bankrupt's assets and be distributed 

amon , gst the creditors. The seller could not take the surplus. However, if the sale involved 
two things but the mortgage is made to one of them, then the seller has the right to repossess 
the one still in the assets of the bankrupt. Bahli, vol. 3, p. 427- 
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What if the property is subject to right of pre-emption? There are various 

views on this issue. Firstly, the pre-emption claimant (sbj_fi ) has the right over the 

property because his right precedes to the sale and is determined by the contract (a]- 

'aqqý. The seller's right is here determined by the interdiction 1). 156 Secondly, 

the seller has the right on it. If he takes the property, two hardships are exterminated. 

Thus, he repossesses his property. Whereas the pre-emption claimant only 

exterminates one hardship that is hardship against the purchaser i. e. the bankrupt. 157 

Thirdly, combining two rights the bankrupt returns the property to the pre-emption 

claimant, takes the price and pays to the purchaser. Hence, combination of two rights C) 

is better than removal of one's right. 158 In addition to these, if the pre-emption 

claimant claims his right of pre-emption, he has more right to the property, if not, the 

seHer may exercise his right of repossession. 159 

The most authentic view according to al-Maward-i, is the first view 

where the pre-emption claimant has right of pre-emption prior to sale and the seller 

has the right of return upon bankruptcy which is recent. Thus, the pre-emption 

claimant is more pertinent to exercise his right. 160 For the third possibility, al- 

Maqdis-I says that it is not appropriate, since the right of the seller is on the property 

156 Raml N., vol. 4, p. 341; Maqd S., vol. 4, p, 475; al-Ansdr-i says that if pre-emption 
claimant wishes to repossess the property, he should pay the Price to the bankrupt. The price 
is distributed amongst the creditors. Anýd A., vol. 2, p. 199. 
157 al-Maqdisi, quoting opinion of Ibn Ijarnid, says that the seller could repossess the 

property based on the VadTLb. The hardship to the pre-emption claimant is no longer e: ust C 
because his position is backed to the original state. Maqd S., vol. 4, p. 475; See also Maqd 

K., vol. 2, pp. 172-173. 
158 Nawa M., vol. 14, pp. 59-60. 
159 Maqd S., vol. 4, pp. 514-515. 
160 Mdwa, vol. 7, p. 394; See also Nawa R., vol. 4, p. 156. 
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itself. If he should get the price, it is considered as relevant to liability in which the 

creditors have equal right to it. 161 

The other point is whether the purchaser gets preference for the price paid. 

There are two possibilities, (a) The purchaser should get the payment before other 

creditors because, in the first place he has the right of repossession, or (b) He is like 

other creditors present in the case of damage to property. 162 

3) Bankrupt Is Indebted to the Owner 

In order to repossesses the property, the owner should establish that the price 

is due and the payment is not made. 16' The payment is either due on original term or c 

before the bankruptcy order. 164 The payment cannot be made if the bankruptcy is 

declared notwithstanding that the price can be paid. 165 

The landlord, therefore, can repossess his leased property by repudiating the C) 

contract if the whole rental is not paid. 166 He cannot do so in the case where whole 

rental is paid. He shall allow the bankrupt to use the property until the period of 

leasing expires. If the property becomes vacant, the judge may rent to get the income 

in the interest of the creditors. For example, if the leaseholder pays the rental for one 

161 Maqd S., vol. 4, p. 515. 
162 Mdwa, vol. 7, p. 394; See also Nawa R., vol. 4, p. 156. 
163 This means a full payment. If half or some amounts of price are paid, then the owner 
could repossess the property for unpaid price. Shar, vol. 2, p. 170. 
1 (A Ma4a, vol. 2, p. 294; Deferred payment seller could not repossess his property because he 
(foes not have the right to claim the price., K-uha, vol. 2. p. 176; Shar M., vol. 3, p. 118. 
1('N Ghaz W., p. 140; Nawa T., p. 51. 
166 Gham, p. 226; KUha, vol. 2, p. 176; Shar M., vol. 3, p. 118. 
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month and becomes bankrupt in the middle of the month, the remaininoc period does 

not give the landlord the right of repossession. 167 

According to the Malikis, the owner of property no longer has the right of 

repossession of the property if the creditors have agreed to indemnify him by 

paying the price. 168 Ibn 'Arfah says that if the creditors wish to take it by paying the 

price to the owner, this is their right. 169However, the Shd fi, iS170 and Manbalis 171 
are 

of the opinion that the owner may stiR repossess the property even if the creditors 

want to pay its price. Nevertheless, al-Zarkash-1 says that the owner cannot repossess 

such property if the offer made by the bankrupt who received the price through an 

offer by the creditors or gift. This is because of inability in receiving the price from 0 

the bankrupt no longer exists. 
172 

And the owner of property has no right also when there is a guarantor to pay 

the price of property on behalf of the bankrupt. 173 

167 Anýd A., vol. 2, p. 196; See Nawa M., vol. 14, p. 106. 
168 WSd, u p. 187; 1jatj, vol. 5, p. 50; Alla, vol. 3, p. 138; Tyas considers the principle is one 
of the conditions for repossession. 'Ilya M., vol. 6, p. 62; See also Khur, vol. 5,281; al- 
Dardir says that it is better to indemnify from the bankrupt's assets. Dard ý., vol. 3, p. 373; 
On the contrary, Ibn Kindnah says that indemnify is not from the creditors' property, see 
Mdwa, vol. 5, p. 50. 
169 See 'Ilya M., vol. 6, p. 62. 
170 Shdf U., vol. 3, p. 229; Nawa M., vol. 14, p. 54; Raml N., vol. 4, p. 340; Ghaz S., vol. 4, 

p. 21; Anýd A., vol. 2, p. 195; Nawa R., vol. 4, pp. 148-149 states that the buyer could still 
exercise his right of repossession even though, the buyer dies and his legal heir offers to pay 
the price. However, one view amongst the Shdfi'is says that if the legal heir says that he is 
paying with his own money, then the owner should accept it because he is considered as 
64 successor of the deceased" (kbafifah al-mayyit). 
171 Qudd, vol. 4, p. 455; Zark, vol. 4, p. 69; Bahii, vol. 3, p. 425; Maqd S., vol. 4, p. 505., 
Maqd K., vol. 2, p. 175. 
172 Zark, vol. 4, p. 69; See also Maqd S., vol. 4, pp. 505-506; Cf. An§5 A., vol. 2, p. 195, 

states that the owner could still repossess the property even though the creditors gi%, e the 

money as gift to the bankrupt to settle the payment. 
173 Raml F., vol. 2, p. 180; Raml N., vol. 4, p. 339; SliarM., vol. 3, p. 119; Dard K., ý,, ol. 3. p. 
282; Zarq Z., vol. 5, p. 282; Khur, vol. 5, p. 281; Mawd, vol. 5. p. 50. 
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Moreover, there is also no repossession when there is a mortgage to cover the 

payment sufficiently. 
174 

Muslim jurists differ if part of the debt was paid. According to the C) 
Hanbalis, 175 when the seHer receives part of the price of the property, he does not 

have any right to repossess his property. This is evident from the ffadTth that Ab-u 

Hurayrah. narrates, "Whenever a man sells wares and he recognises his wares intact 

with the man who is declared bankrupt and the seller has not taken any of the price, 

he is more entitled to it. And if he received the payment for that then he is the same 

as other creditors with respect of it. " 176 Abad-i says that the ffadith is an evidence by 

the majority of Muslim jurists for the case where the seller is like any other creditors 

if the purchaser has paid some of the price. 177 They also contend that the property is 

considered partially belonging to the purchaser. 178 If repossession is allowed, it will 0 

cause hardship to divide for unpaid price. 179 Furthermore, allowing repossession 

makes the contract divided. It is, thus, not permissible. 180 

Nevertheless, the Malikis are of the opinion that the seller could repossess his 

property by returning the paid price to the bankrupt. For example, the price is ten 

174 Shar M., vol. 3, p. 119. 
175 Maqd S., vol. 4, p. 511. 
176 Ddwu, vol. 3, pp. 286-287(no. 3520); Anas M., p. 472(no. 1370). 
177 Abdd, vol. 9, p. 344; See also ýand, vol. 3, p. 54; Shaw, vol. 5, p. 339. 
178 Qudd, vol. 4, p. 476; Zark, vol. 4, p. 74; Bah-u, vol. 3, p. 427. 
179 Bahli, vol. 3, p. 426; Maqd S., vol. 4, p. 472. 
180 Maqd K., vol. 2, p. 178; See also Tagh, vol. 1, p. 396. 
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dollars but only five dollars is paid before the bankruptcy. In order to repossess his 

property, he should return the paid price. 181 

Another point to consider is whether the seller may still repossess his 

property if he sell two items of similar quality to the purchaser who pays one half of 

the total price. Later on the purchaser becomes bankrupt and one of the items is with 

him and the other is sold. According to the Malikis, 182 and one view of the 

S hd fi'is, 193 if the seller wants to repossess the one item which is still in the 

bankrupt's possession, he has to pay half of the paid price [i. e. one quarter of whole 

price] to the bankrupt because the paid price is for two items. 

What if both items are in the bankrupt's possession but the price was paid 

partiaHy? The Malikis are of the opinion that the seHer is given an alternative. if he 

likes, he may return the paid price and repossess the whole of his property. If he 

wants, he may join other creditors for the balance of the price. ' 84 This view is clearly 

explained by Imam Mdlik, "What the purchaser has distributed does not prevent the 

seller from taking whatever of it he finds. It is the seller's right if he received any of 

the price from the purchaser and he wants to return it to take what he finds of his 

wares, and in what he does not find he is like the other creditors. " 185 Conversely, 

181 Khur, vol. 5, pp. 284-285; See also Hatt d 
182Hatt, . .., vol. 5, p. 53; Maw , vol 5, p. 53; Bagh, p 95. 

,- vol. 5, p, 53; Khur, vol. 5, p. 285; Ilyd M., vol. 6, p. 70; Dard ý., vol. 3, p. 375; Jall, 

vol. 2, p. 250; Alla, vol. 3, p. 138. 
183 Maba, vol. 2, p. 295; Ranil N., vol. 4, p, 344; See also Anýd A., vol. 2, p. 199. 
184 Rush B., vol. 2, p. 216; Dasli, vol. 3, p. 286; Dard K., vol. 3, p. 286; 'Ilyd M., vol. 6, pp. 
69-70; Liatt, vol. 5, p. 53-, Mawd, vol. 5, p. 53. 
185Anas M., p. 472. 
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according to the Shdfi'is, the creditors may only repossess the property that is unpaid 

for. 186 

Muslim jurists also differ on whether the right of repossession is applicable to 

the deferred payment debt. The Mdhkis say that he may repossess his property. 187 

Al-GhazzdIT considers this as a remote view. 198 According to the Ijanbalis' 89 and 

one view of the Shdfiis, 190 the seller may exercise his repossession right but only 

after the payment becomes due. The property cannot be sold because the seller's 

right attaches to it. 

According to the most authentic view of the SMfi'is, the deferred payment 

seHer may not repossess his property because the deferred payment debt shall not 

become due on the bankruptcy. 191 As a result, the property shall be sold to settle the 

debt due to the creditors. Current debts take priority over undue debts. 192 

Nevertheless, if the deferred payment debt becomes due before distribution, he may 

repossess. 
193 

There is no right of repossession [i. e. repudiation of lease], according to one 

view of the Shdfi'is, if the rental becomes due at the end of every month for 

186 Nawa T., p. 51. 
187 Qard, vol. 8, p. 172. 
"' Ghaz S., vol. 4, p. 21. 
189 BahTi, vol. 3, p. 432; al-Maqdis! says, according to hudm Aýmad, that the right of 
repossession is deferred until the time of payment is due. Maqd S., vol. 4, pp. 533-534; 
Maqd K., vol 2, p. 18 1. 
190 Ghaz S., vol. 4, p. 2 1; Nawa M., vol. 14, p. 6 1. 
191 Ijajr, vol. 5, p. 50; See also Ghaz S., vol. 4, p-21 
192 Nawa M., vol. 14, p. 6 1. 
193 Ghaz S., vol. 4, pp. 21,24. 
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deferment must occur. 194 The repossession can only be exercised after the expiry of 

rental period. 195 

Muslim jurists, however, disagree on the following conditions. 

1) Property Is Not Inseparably Increased 

The purchaser may still exercise the right of repossession if there is an 

inseparable increase to the property such as growth of animals or growth of trees 

according to the Shafi'is, 196 Malikis 197 
and Imam Abmad. 198 But, the Uanbalis 

prevent the seUer from repossessing them because the increase happened when the 

property is in the bankrupt's possession. 199 

The repossession right is also not affected in a separable increase such as 

baby animals for animals and fruits for the trees. The seller may repossess only the 

original thing according to the Shafi'is 200 and HanbaEs. 20 1 The increase belongs to 

the bankrupt based on the Va&M, "Profit follows responsibility (A]-kharij bi a]- 

202 The VaSth indicates that the increase and yield belong to the 

1 54Qaly, vol. 2, p. 293; 'Umay, vol. 2, p. 293. 
195Raml N., vol. 4, p. 338; Qaly, vol. 2, p. 293. 
196 Shdf U., vol. 3, p. 229; Raml N., vol. 4, p. 344; Anýd A., vol. 2, p. 200; Nawa R., vol. 4, 
p. 159; Nawa T., p. 5 1. 
197 Jall, vol. 2, p. 250; Qard, vol. 8, p. 179. 
'98 Maqd S., vol. 4, p. 516. 
'99 Qudd, vol. 4, p. 464; Maqd S., vol. 4, pp. 516-517. 
200 Shdf U., vol. 3, p. 230; Ghaz S., vol. 4, p. 27; Nawa R., vol. 4, p. 167, The Shdfl'is have 
divided the issue into two situations. If the animal becomes pregnant after the sale then the 
offspring belongs to the bankrupt and the animal belongs to the seller. If the animal was 
pregnant before the sale, then the seller could repossess both of them.; Nawa T., p. 51 -, Anýd 
A.. vol. 2, p. 200; An§d T., p. 85; Nama, p. 418; ýdw!, vol. 2, p. 136; Qard, vol. 8, p. 179. 
201 Bahil, vol. 3, pp. 429-430; Qudd, vol. 4, p, 467. 
202 Ddwu, vol. 3, p. 284(nos. 3508-3510); See also'the Majallab, article 85 that provides, 
"The enjoyment of a thing is the compensating factor for any liability attaching thereto". 
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bankrupt 203 
as compensation (al-ýIamj7n) is his. 204 Ab-u Yala says that the increase 

belongs to the bankrupt purchaser because the increase does not become part of the 

original as accepted by all . 
205According to Irndrn Ah. rnad206 and Imdm Madlik ("If the 

creditors desire it, they should pay the seller his complete due"), 2G7 the seller may 

also repossess the increase, i. e. sin-fflar to inseparable property case. Ab-u Ya'la in 

conunenting on Inýim Abmad's view says, "perhaps the repossession of the increase 

is allowed because the seller sells the animal when she becomes pregnant. 9ý208 

What is the position if the subject matter of sale is a piece of land upon which 

the bankrupt erects a building or plants trees? According to the Malik-is 209 and the 

clearest view of the Shafi'is, 210 the seller cannot repossess the land and whatever 

property on it, since the land has changed its original state. He will become a partner 

to the creditors in it. When explaining the legal rule "A hann cannot be removed by 

the comn-ýssion of another harm (al-oimr JW yazi-I bi al-oimr)", al-Say-ut-i says that 

the seller cannot repossess the land if it is planted with trees or built with buildings, C 

for uprooting the trees and removing the buildings will decrease the value of the land 

and, thus, causing hardship to the bankrupt and his creditors. 211 

203 Maqd S., vol. 4, p. 478., al-Maqdis! describes, 
amongst the t1anbalis on the issue. " 
204 Maqd U., p. 239; See also Maqd K., vol. 2, p. 180. 
205 Ya'ld, vol. 1, p. 373-374. 
206 Ibid. 
207 Anas M., p. 473; See also Alla, vol. 3, p. 139. 
208 Ya1d, vol. 1, p. 373-374, 
209 Rush B., vol. 2, p. 217; Anas M., p. 679. 
21() Nawa T., p. 5 1. 

'There is no differences of opinion 

211 Sayli A., p. 86; See also Kliha, vol. 2, p. 180-18 1; Shar M., vol. 3, p. 126. 
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Conversely, the Ijanbalis 212 
and other view of the Shdfi'is 213 

postulate that the a 

seller can repossess the land if the bankrupt and the creditors agree to remove the 

buildings and uproot the trees, for the seller would receive a possession of land free 

from any ownership. If they do not wish the removal and uprooting, the seller 

cannot force them. He can, therefore, repossess the land with the crops or buildings 

on it. Upon repossession, he can either (a) appropriate the crops and buildings and 

pay their value to the bankrupt or (b) uproots and removes them at his own risk, and 

then deliver them to the bankrupt, plus damage, if any. 

However, if the seller is not willing to pay compensation and loss to the 

bankrupt, there are two views amongst the Shdfi'is 214 
and Manbalis. 215 Firstly, he 

may still repossess the land. Secondly, he will claim no right of repossession. 

In the case where the land and trees are bought from different persons, both 

parties may repossess their property. The owner of trees may uproot them in a proper 

manner and will have to pay for any deterioration caused to the land. If uprooting 0 

will decrease the land value, there are two possibilities, (a) prevention ftom 

uprooting if there is no compensation and (b) allow it because the sale of trees are 

subj ect to uprooting. 216 In addition to this, the landowner may offer the payment to 

the owner of the trees. It is up to the latter whether to accept or not. 217 

212 Qudd, vol. 4, p. 472; Bahli, vol. 3, p. 431; Maqd S., vol. 4, pp. 529-530. 
213 Shdf U., vol. 3, p. 230; Nawa R., vol. 4, p. 167; Nawa T., p. 5 1; Nawa M., vol. 14, p. 89; 

Anýd A., vol. 2, p. 202. 
214 Nawa M., vol. 14, p. 89. 
215 Maqd S., vol. 4, pp. 530-531. 
2 '6 Nawa M., vol. 14, p. 96; Bahii, vol, 3, p. 432; Maqd S., vol. 4, p. 533. 
217 Maqd S., vol. 4, p. 533. 
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The right of repossession is not affected in a case where a bankrupt bleaches 

and stains the purchased cloth with some dye belonging to him according to the 

Shdfl'is 218 
and Ijanbalis, 219 

with a condition that the value is not increased. If the 

value is increased, according to one view of the H. anbalis, no repossession is 

allowed. 
220 

The Shafi'is 221 
and some of the Vanbalis 222 

are of the opinion that the seller 

may only repossess the property but the increased price will be given to the bankrupt 

because the increase resulted from the bankrupt's action. The bankrupt will share the 

increased value. If the seller offers to pay the increased price, the bankrupt shall 

accept the offer as it wiH waive the hardship. Al-Nawaw-i says that the clearest view 

amongst the Shafi'is is that the property shall be sold and a part of price 

proportionate to the increase in value, shall be returned to the bankrupt. 123 

2) Bankrupt Should Be Alive 224 

The Malikis 225 
and Ijanbalis 226 

are of the view that if the bankrupt dies, the 

creditors, finding their property in the bankrupt's estate, are on the same footing as C) C 

218 Nawa T., p. 51; An§d A., vol. 2, p. 203. 
219 Maqd S., vol. 4, pp. 520-521. 
220 Ibid. 
221 Nawa T., p. 5 1; See Ma4a, vol. 2, p. 297; An§d A., vol. 2, p. 205; al-An§dr! describes this 
type of increase as a consequential increase. Anýd T. p. 85; QalyUbY says that the purchaser 
gets nothing from the increase value due to the market forces. Qaly, vol. 2, p. 297. 
222 Bahli, vol. 3, p. 430. 
223 Nawa T., p. 51; See Maha, vol. 2, p. 297; Ansd A., vol. 2, p. 205; Ansd T., p. 85. 
224 There are two views amongst the Ijanbalis about whether there is condition for the seller 
to be alive, i. e. (a) The right of repossession is given to the seller only not to the legal heirs. 
(b) The right of repossession could be exercised by the legal heirs. Bahli, vol. 3, pp. 428-429. 
225 Anas K., vol. 4, p, 122; Rush B., vol. 2, p. 217; Qayr, p. 456; M-usa, p. 187; U, vol. 2, p. 
356; ; Dard ý., vol. 3, p. 373; Jall, vol. 2, p. 251; Alla, vol. 3. p. 138; See also Qard, vol. 8, 

pp. 173-174; Qast, vol. 4, p. 224. 
226 QUdd. vol. 4, p. 502; Zark, vol. 4, p. 84; Bahli, vol. 3, p. 426; Maqd S., vol, 4, pp. 508- 
509; Tagh, vol. 1, p. 396. 
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other creditors with respect to it. Their views are based on the VaSth, "If the 

bankrupt dies, the owner of the property is the same as other creditors with respect of 

it ". 227AI-Bah7ut-i, in interpreting the H. acTtA says that if the purchaser dies, the seller I 
becomes like any other creditors whether the bankruptcy order is made before or 

after the death. This is so, for the ownership of the property is transferred to the legal 

heirs. 228 The tladhlb indicates that if the purchaser dies without paying any price, and 

the property remains intact, the seHer is like any other creditors. 229 

There is a provision of the Majaflah to the effect, "If the purchaser dies 

bankrupt after having taken delivery of the thing sold, but without having paid the 

price, the vendor could not demand the return of the thing sold, but becomes one of 

the creditors. 11230 

Moreover, the right of repossession no longer exists because the property of 

the bankrupt after his death will immediately belong to his legal heirs; the c 

responsibility of the bankrupt no longer exists. 231 Hence, it will cause hardship to the 

creditors if the property is specifically given to a specific person. 232 

On the other hand, the Shafi'is are of the opinion that the sellers have the 

right over the other creditors. For them, the position is the same whether the 

bankrupt is alive or dead. 233 This is based on the yadRh narrated by Ibn Khaldah al- 

227 Ddwu, vol. 3, pp. 286-287(no. 3520); Anas M., p. 472(no. 1370). 
228 Bahli, vol. 3, p. 426; See also Maqd K., vol. 2, p. 179. 
229 ýKbdd, vol. 9, pp. 343-344. 
230 M ý7ja, article 295. 
23 1 Dard ý., vol. 3, p. 373; See also Khur, vol. 5, p, 281. 
232 Maqd S., vol. 4, p. 509; See also Qast, vol. 4, p. 224. 
233 Shdf U., vol. 3, p. 229; Qaly, vol. 2, p. 293; See also Uajr, vol. 5, p. 50. 
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Zarqi who was the judge in Madinah, "We went to see Ab-U Hurayrah asking him 

about one of our man who was bankrupt. Ab7u Hurayrah says: "This is what had 

been judged by the Prophet (S. A. W) that if a man dies or becomes bankrupt, the I 
owner of the property has a prior right over others if he could find his property 71.234 

Imdm Shdfi'T contends that the position of heir is sirnilar to the deceased 

bankrupt. Hence, if the bankrupt cannot prevent the seUer from repossessing his C 

property, it is more appropriate for the heirs to allow the seHer to exercise his 

right . 
235 According to al-ýan'an7i, also basing his view on the general application of 

adTth236 the Hý . 
"If a man finds his very things with a bankrupt, he has more right to 

take them back than anyone else". 
237 

Al-Mdwardl contends that the , ffadRh used by the Malikis is the discontinued 

or disconnected ffadlth (murs4,238 which cannot be used as proof. The tladTth 

covers also one of these two interpretation. 

(a) it covers the person who dies solvent, or 

(b) it covers the seller who did not repossess his property. 239 

To reconcile both views, we can say that if the bankrupt dies and does not 

pay the price of the property, the seller can repossess his property. If he pays the 

234 Shdf M., p. 329; Bagha, vol. 4, p. 341 (no. 2127); al-Qardf-i says that chain of narration of 
the Hadi-th is weak. Qard, vol. 8, p. 176. 
235 See Mdwa, vol. 7, p. 396. 
236 ýan'd, vol. 3, p. 55; See also Nawa S., vol. 10, p. 222. 
237 Bukh, vol. 3, p. 599; Musl, vol. 3, p. 1193. 
238 An incomplete Tradition in the isvj-d(chain) of which a Companion (§ýabYbj) is onidtted, 
e. g. A pbiTsays, the Prophet (S. A. W) says .... for de6ils see Kama, p, 100. 
239 Mdwa, vol. 7, p. 397; See also 'Ilya M., vol. 6, p. 6 1. 
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price in part, the seller then will be equal to other creditors. 240 If there is a will of the 

bankrupt, the will shall be honoured. 

3.2.2 English and Malaysian Laws 

Similar to the Islamic law, English law also gives two alternatives to the 

unpaid creditor upon the bankruptcy of the buyer. The creditor may either claim the 

unpaid price from the bankrupt's estate as an ordinary creditor or to repossess the 

goods as stipulated under the reservation of title clause agreed upon by the 

contracting parties. If he decides to share the banýrupt's estate, it is afraid that he 

will get nothing as all the bankrupt's estate are eaten up by all preferential and 

secured creditors. 241 If he decides to exercise his right based on the reservation of 

title clause then the leave of court is needed in order to repossess the goods, 

especiaRy after the making of a bankruptcy order and before the bankrupt is 

discharged . 
242 As a result, no steps may be taken to repossess a ods, wfýich are under go 

reservation of titles in the bankrupt's possession, save with the leave of the court. 243 

In order for the seller to repossess the goods under the reservation of title 

clause, three essential requirements must be met: 

The reservation of title must be a term of the contract. 

2) The goods held by the buyer or his trustee must be identifiable as those, 

or as including those, supplied by the seller under reservation of title. 

240 See Hass S., vol. 2, p. 1000. 
241 See Flet, p. 216. 
242 1SIC D0 venyAct 1986, section 285(3), 
243 See McCo, p. 239. 
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3) The amount secured by the reservation of title must be wholly or partly 

unpaid. 
244 

1) Making Reservation of Title a Term of the Agreement 

There are various forms of acceptable reservation of title clause such as, "the 

seller shall retains ownership in the goods delivered as against the buyer until the full 

price for goods has been paid" or "the seller shall retain ownership in the goods 

delivered as against the buyer until all debts or other obligation owed by the buyer to 

the seller have been dischargecL 1,245 Other examples of such clauses are, "the seller 

shall retain ownership in the goods as against the buyer and any sub-buyer either 

until the full price for goods has been paid or until all debts owed by the buyer to the 

sefler have been paid7' and "the seUer retains ownership in the goods as against the 

buyer. And if the goods are re-sold to a sub-buyer, then the seller acquires ownership 

either of the proceeds of sale or of the right to sue the sub-buyer for the proceeds of 

,, 246 
sale. 

It is necessary to the seller to show that his stipulation as to reservation of 

title was effectively incorporated as a term of the contract. Incorporation of 

contractual terms may be established through embodiment of the term in a contract 

document signed by the buyer. 247 If the document in which the clause is contained 

has been signed, and if it is indeed a contractual document rather than say, just a 

publicity leaflet or a receipt, then the law presumes that the party who has signed has C; 

24' Good P., p. 104. 
245 4MOUr v TbYssen Edelstahlwerke AG[ 1991] 2 AC 339. 
246 Se 

.e MCCO, p. 2. 
247 Jolw 5now& Co Ltd vDBG Woodcroft& Co [1985] BCLC 54. 
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read and understood the clause. 248 This presumption can be rebutted if there has been 

a misrepresentation as to the effect of the clause 249 and if there has been an oral 

statement purporting to override the clause. 
250 

1 

The establishment of incorporation may also through embodiment of the term 

in an unsigned document which the buyer was aware contained contract terms, even 

if he was not aware of their purport. 

In addition to this, incorporation may also through embodiment of the term in 

an unsigned document where the seller has done all that was reasonably sufficient to 

bring the terms to his notice. In this case, it is not necessary for the seller to show 

that the buyer knew the document contained contractual provisions. What constitutes 

reasonable notice depends on the circumstances. Where a particular term relied on is 

very unusual, so that a party would have no reason to suspect its incorporation in the 

document, it may be necessary for the term to be drawn to his attention 

specifically. 25 1 Reservation of title clauses are now so common provided that the 

seller does what is necessary to bring the existence of the terms as a who to the 

buyer's notice; this suffices to give contractual effect to such a clause even if it is not 

specificaRy drawn to the buyer's attention. 

An alleged stipulation for reservation of title will not be effectively 

252 
incorporated if the term sought to be imposed after making of the contract. And, to 

218 MCCO, p. 63. 
249 CUrliS v Cbemical Clemig 

,g& 
Dreing Co [ 195 111 KB 8 05. 

250 Couchman VLUII[19471 KB 554. 
251 John Saow& Co Ltd vDBG Woodcroft& Co[ 19851 BCLC 54. 
252 Oller vMärlborough CourtLtd [19491 1 KB 532. 
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print it on the back of an invoice is far too late, for the contract of sale has been made 

much earlier. It may be effective where there are continuing transactions between the 

parties so that the court can infer that these terms had been accepted. But in the case 

of the first orders, it is essential that the supplier should, with his offer of the goods, 

specify in detail the terms on which they are offered; and that any orders placed on 

inconsistent term are rejected. 253 

2) Identification of the Goods as, or as Including, the Seller's Goods 

So long as the goods remain identifiable as those comprised in the contract, 

the seller can repossess them. The onus is generally on the seller to show that the 

goods taken over by the buyer's trustee, are the goods of the seller and not those of 

the buyer or a third party. The seHer must show to the satisfaction of the trustee in 

bankruptcy that the goods he clainis can be linked to a specific invoice recorded as 

Pods of unpaid by the buyers' records. 254 This may be difficult if the buyer obtains rg 

the same description from several suppliers; if the seller is wise, he will seek to 

identify his goods by a serial number or other identifying mark not readily 

removable. 
255 

Where fungible goods have been mixed into a greater bulk of go-ods of the 

same nature, Us identification will no longer be possible. In this case, the tenancy in 
Cý 

common provision shall be incorporated. 256 However, if the seller is able to show 

that his goods are included in the bulk, he may be able to claim that he is a co-owner 

of the bulk to the extent that it is made up of his goods. Whether he can prove this 

253 Parr, pp. 144-145; Moss, vol. 2, p. H14/3, para H14.02. 
254 Whee, p. 28. 
255 Good, p. 105; Parr, p. 146. 
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will depend on whether the buyer who caused the goods to commingle is entitled to 

do so under the contract or not. If not, the seller will be entitled to claim a share of 

ownership of the bulk. Hence, the claim may depend on whether the contract 

includes an obligation to store the goods separately until paid for by the buyer. " 

Where the goods supplied to the bankrupt have been mixed with other goods 

or materials so that they lose their original identity for example part of a process 

manufacture, this may serve to defeat the right of the unpaid seller under the 

reservation of title clause. 258 According to Templeman LJ, 

"When the resin was incorporated into the chipboard, the resin ceased to 

exist, the seller's title to the resin became meaningless and the seller's security 

vanished. There was no provision in the contract for the buyer to provided 

substituted or additional security. The chipboard belonged to the buyer. 1,259 Zý I 

If the goods so mixed with other goods not belonging to the supplier, have cc 

nevertheless retained their essential integrity and are capable of beinc, separated, C) 

even though the process of recovery may be costly the supplier's right may remain C 

intact and enforceable. In Hendy Lennox (Industrial Enyines) Ltd v Graham Puttick 

L tCý260 the diesel engines were sold subject to a reservation of title clause and were 

incorporated into diesel generator sets. The process of incorporation did not in any 

way alter or destroy the substance of the engines and it could be removed from the 

sets without serious injury, if necessary, within several hours. The court held that the 

256 Davi E., p. 129. 
257 Berr, p. 583. 
258 Cf Re Bond Wortb Ltd [1980] Ch 228; Borden (UK) Ltd v ScotLisb Timber Products 
Ltd [ 198 11 Ch. 25; Re Pescbdart Ltd. [ 19 83] 3 All ER 204. 
259 Borde v (UK) Ltd v ScotLisb Timberfroducts Ltd [ 198 11 Ch. 25, at 44. 
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proprietary rights of the seHers in the engines were not effected when the engines 

were wholly or partially incorporated into by the generator set. The title of the 

original seller remained because the diesel engines could be removed without serious 

injury or destruction of the whole so formed. The case seems to establish that goods 

used in the manufacturing process, but which remain identifiable in their original 

state and can be removed from the finished product are recoverable. 261 

There is different consideration if goods, supplied subject to a reservation of 

title clause, may have become so attached to land so as to form part of the land based 

on the maxim quid quidplantatui solo, solo cedt (whatever is affixed to the ground, 

becomes part of it). If the buyer incorporates materials or goods under the 

reservation of title to land or building in such a way that they cannot be severed 

without material damage to the goods or to the land or building, the goods lose their 

identity as chattels and become fixtures forming part of the property that pass into 

the ownership of landowner subject to the right of severance. 262 But the seller shall 

reserve to himself in the contract a right to enter premises to which the chattels have 

been affixed and to remove the same. A clause of this nature will not prevent the 

chattels from becoming a fixture. 263 

If the seller's title has been extinguished by reason of the incorporation of the 

goods into a new product, the contract may provide that title to the new goods will 

vest in the seller. The possibility that a clause in this form may be effective has been 

260 [1984] 1 WLR 111. 
261 Whee, p. 30. 
262 Good P., p. 89; See also Chit, vol. 2, p, 1175, Para 41-14. 
263 McCo, p. 194; Benj, pp. 274-275; See also Benn, pp. 307-324- 
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VM i2 recognised by the Court of Appeal in Clough Mjfl Ltd art n. 64 To achieve this 

end the parties must have intended that the seller obtains the windfall of the value of 

his goods added to his goods by the work done by the buyer and by the addition of 

other material into the goods. 
265 

3) Establishing that the Sum Secured by the Reservation of Title is Unpaid 

Finally, the seller must show that the buyer has failed to discharge the 

indebtedness, secured by the reservation of title clause. Where the clause secures the 

whole of the buyer's indebtedness, all the seller needs to do is to prove the unpaid 

balance, and it is not necessary for him to allocate the buyer's payments between one 

item of goods and another. 266 Suppose the seller has reserved title in goods until the 

buyer has paid the price (two thousand pounds) and before the buyer had gone into 

bankruptcy, he had paid part of the price, say five hundred pounds. At the same time 

the seller is able to sell the goods elsewhere for two thousand pounds, as such the 

seller would have to refund. 

If the seller were able to sell the goods elsewhere for more than two thousand 

pounds, then the seller will retain the extra. If, however, he is able to sell them 

elsewhere only for, say, one thousand eight hundred pounds, he will deduct that loss, 

i. e. two hundred pounds from the amount of the refund he pays to the buyer. If the 

buyer does not make part of payment before bankruptcy, the buyer will claim against 

the buyers' trustee in ban-ýruptcy for two hundred loss. 267 

264 [ 1985] 1 WLR III per Robert Goff LJ at I 19, per Oliver L-J at 123-4. 
265Berr, p. 584. 
266 Good P., p. 106. 
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Even though the buyer is stiH indebted to the seUer, where goods have been 

delivered the buyer may nevertheless be permitted to sell the goods to a sub-buyer. 

In many retention of title cases, the buyer is expressly given the right to sell goods 

that form part of the subject matter of a retention of title clause. In many other 

instances power of resale can be implied. For example, a reservation of title clause 

may provide that the seller is to retain ownership of the goods until they are resold 

by the purchaser, in which case the seHer's rights shaH be attached to the proceeds of 

the sale. 268 By that sub-sale, the sub-buyer will obtain good title by virtue of section 

25 of the Sale of Goods Act 1979. Any claim of the seller to the goods will be lost. 269 

Similar to the right of repossession by the seller under reservation of title 

clause, a landlord in a lease contract is given two choices once the landlord's right to r-I 

forfeit has arisen. The landlord can elect either to end or continue it. 270 Tl-ýs is due to 

the fact that an act of forfeiture on the part of the tenant only renders the lease 

voidable at the instance of the lancUord. This is so even where the proviso for re- 

entry expressly provides that the lease shall be 'void' or 'cause to have effect' upon 

the tenant bankruptcy. Since the lease is only made voidable, the landlord is obligged t 

to make an election either to forfeit the lease or to treat the lease as continuing, i. e. to C 

waive the forfeiture. 271 

If the landlord decides to waive the forfeiture, there are various ways of 

waiver. For example, a demand for rent will cause a waiver in law irrespective of the 

2 67 S ec Clough AE11 v Martin [ 19 85]I WLR III CA. 
268 MCCO, P. 169. 
269Berr, p. 584; See also Benj, pp. 272-273; Good C., p. 246; Palm, p. 190. 
270 See McLo, p. 87. 
271 Pawl, p. 4; See also Halb 27(l), p. 468, para 502. 
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subjective intention of the landlord, and the waiver occurs even though the demand 

was inadvertent and the landlord had no actual intention to waive. 272 A waiver can 

occur also where the landlord, with the knowledge of facts upon which his right to 

re-enter arises, does some unequivocal act, recognising the continued existence of 

the lease. 273 The act in question must be communicated to the tenant, otherwise it 

does not amount to an election. 
274 

If the landlord decides to forfeit the lease, forfeiture or re-entry can be 

effected. It is not necessary to obtain a leave from the court in order to commence 

forfeiture proceedings. 275 The importance is that the landlord must show that the 

event, i. e. bankruptcy order, falls within the scope of the forfeiture clause. Where the 

proviso entitled the landlord to forfeit if the lessee or his executors, administrators 

and assignees should become bankrupt, the landlord is not entitled to forfeit when the 

original tenant becomes bankrupt after he assigns the lease. 276 
4: ) 

The forfeiture is either by physical re-entry, or often called as peaceable re- 

entry, or by action, that is by legal proceeding. 277 For forfeiture by legal proceeding C C7 

272 McLo, p. 88. 
attbeWS 

273 M vSmallwood[1910] I Ch 777, per Parker J at 786. 
274 SCarfe vdardine (1882) 7 App Cas 345, at 360; London and County (A &D) v Wilfred 
Sportsman [ 197 1] Ch 964. 
275 E : zekel v OraApo [1977) QB 260 CA. In this case, the plaintiff claimed possession of 

shop premises let to the defendant on the ground that the defendant's lease of the premise 

was forfeited for non-payment of rent. He also claimed payment of arrears of rent and mesne 

profits. It was held that an action for possession following the forfeiture of a lease for non- 

payment of rent was not a remedy against the property of the debtor in respect of a debt 

because the consequence of forfeiture was to determine the lessee's interest, nor was it a 

remedy enforcing payment of the rent due. Accordingly the proceedings were dulý, 

constituted in so far as they related to the claim for possession.; Cf. Excbagge Th? vel Aaeflcy 

Ltd v TV= Property TrustLtd [1991] 35 EG 120. 
276 W 0, ý Vol. yd M& W465. 

0 1, p. 16/49, para 16.103; Doe d L16 vIDoleby(1846) 15 
277 Woodiall, Vol. 1, p. 17/34, para 17.087; See also Halb 3(2), pp. 216-217, paras. 401-402 

and Vol 27(l), p. 477, para 508. 
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the issue and service of a writ claiming possession against the tenant is well 

established to be sufficient indication of the landlord's intention to claim forfeiture. 

The writ must be served on the tenant for the time being. And the claim for 

possession must be unequivocal. 
278 

During the first year of the bankruptcy, the landlord is obliged to serve a 

notice to forfeit the lease. 279 If the proceeding is made after the first year, the 

landlord does not need to serve notice. 
280 

The notice of forfeiture is not required if the lease is of (a) agricultural or 

postural land; (b) mines or minerals; (c) a house used or intended to be used as a 

public house; (d) a house let as a dwelling-house with the use of any furniture, 

books, work of arts, or other chattels; and (e) property with respect to which the 

personal qualifications of the tenant are of importance for the preservation of the 

value or character of the property, or on the ground of neighbourbood to the lessor, 

or any person holding, under 1-ým. 281 

In addition to the right of forfeiture by the landlord, the tenant is also given 

the right to apply for relief of forfeiture. There is no determination of the lease so 

long as there is a subsisting application for relief from forfeiture. 282 

278 See Wood, vol. 1, pp. 17/35-17/36, para 17,090. 
279 La w of Property A ct 1925, section 146(l 0). 
280 CMI Serýjce Co-operative vMcGregor's Trustee 1923] 2 Ch 347. 
281 Law offroperty Act 1925, section 146(9). 
282 LjVerpoolp 

.v 
Oldbfidye In vestments [ 198 5]2 EGLR II CA. 

Werty To 
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The tenant, through the trustee in bankruptcy, may apply for relief as soon as 

the forfeiture notice has been served on hiM. 283 The trustee can only apply for relief 

within the first year of the bankruptcy. 284 So long as the application is mde during 

the year, the court jurisdiction to grant relief does not cease with the expiration of the 

year. 285 If the trustee fails to sell the lease within the year the court has no 

jurisdiction thereafter to relieve from forfeiture. 286 

3.3 Sununary 

Man-& law permits the owner of property to repossess his property upon the 

bankruptcy of the debtor from the bankrupt's estate. This right is applicable to 

various forms of contract including contract of sale, contract of lease, contract for 

delivery with prepayment and loan. On the other hand there is no such principle in 

Malaysian and English laws. The only way that the creditor could reclaim his 

proper, ty is through the stipulation of certain clauses in the contract. For instance, in 

order for the selIer to repossess the goods a "reservation of title clause" must be 

incorporated in the contract of sale. For a contract of lease, a landlord has to 

incorporate a "forfeiture clause" in order to repossess the lease. 

The incorporation of certain clauses, i. e. reservation of title and forfeiture 

clauses in the contracts appears not contrary to Islamic law as the Prophet (S. A. W) is 

283 Wooiý vol. 1, p. 17/75, para 17.159. 
21ILa W Ofp rqpertyAct 1925, section 146(10). 
285 Gee vharwood[1933] Ch 712 CA, affd Pearson v Gee Braceborouyb Spa Ltd[1934JAC 

272 HL. 

. 
fiClal C'ySto&aý fo_r C 286 Of ýbanLjes vparwgyEstate Development Ltd [ 1985] Ch 151 CA. 
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reported to have said, "The Muslims are bound by their conditions"287 The tfadTth 

indicates that such condition is aflowed. n' 

The exercise of this right of repossession under Islamic law is subject to the 

fulfilment of certain conditions such as the goods remain intact and they are stiU in 

the ownership and possession of the bankrupt. This is contrasted to Malaysian and 

English law. English law requires that there shall be embodiment of the term of right c 

of repossession in the agreement that has signed by the contracting parties. The other IV 

difference is that in case of contract of lease, the landlord has no right of forfeiture if 

he decided to waive his right of forfeiture and if the court granted relief of forfeiture 

to the tenant. 

287 Bukh, vol. 3, p. 52 ; Ddwu, vol. 3, p. 304(no 3594). 
28' For detail discussion on conditions, see Zu4a, vol. 4, pp. 197 -'-) 122-, Moha, pp. 7-20. 
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CHAPTER FOUR 

REALISATION OF ESTATE OF THE BANKRUPT 

Realisation indicates "translating something into a particular amount of 

money, usually by selling it. "' Thus, this Chapter, firstly, analyses the concept of 

bankrupt's estate and follows with matters relating, to the estate such as exempt 

assets and property subject to the rights of third party according to Islamic, English 

and Malaysian laws. Then, this Chapter explains in detail the sale of bankrupt's 

estate including, sale of the matrimonial house under these three systems. It also deals 

with the maintenance to the bankrupt and his family, and liability in case of any 

destruction of some of the bankrupt's assets during the time of realisation as they are 

relevant to the realisation discussion. 

4.1 Concept of Bankrupt's Estate 

It is important to determine what is the bankrupt's estate to ensure that realisation 

is carried out only to the property belonging to the bankrupt. Tfýs is to prevent an rý 

appropriation of the property of others unlawfully. 

1.1 Islamic Law 

According to Islamic law, bankrupt's estate consists of property (, rn42 that a 

bankrupt owns for distribution to his creditors in settlement of his debts. The estate 

1, Ej7c4 p. 1564. 
2 Property consists of something desired by human nature and which can be put aside against 
time of necessity. It comprises movable and immovable property. Maj,?. article 126. 
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includes perishable goods (i. e. vegetables and fruits), movable propert y3 and 

immovable or real estate property. 4 It also comprises an unclaimed compensation for 

injury inflicted against the bankrupt before the bankruptcy order, 5 and rental of 

usufruct of lease contract on the bankrupt's property. According to one view of the 

Sh5fi'is, the amount of debts owed to the bankrupt is also part of his estate 6 but 

excludes from the estate are impounded and lost properties. 7 

According to the Manbalis and the clearer view of the Shafiis, 8 a newly 

acquired property is also considered as part of the bankrupt's estate as al-Rafi'-i 

maintains, the objective of bankruptcy procedures is to pay the debt's of the 

creditors. Thus, his estate should not be limited to what is owned durinzg, the order. 9 

As a result, anything that a bankrupt receives either through hunting, bequest or ID Z: ) 

purchase cannot be disposed of. 10 In addition, a gift that a bankrupt receives during C 

the bankruptcy procedures is considered part of the bankrupt's estate even though he 

is not obliged to accept it at the first place. C:, 

To the contrary, the Malikis, 12 Ijanafis 13 and one view of the Shafi'is 14 

consider after acquired property is not subject to the bankruptcy procedures except 

3 Movable property consists of property, which can be transferred from one place to another. 
This includes cash, merchandise, animals, things estimated by measure of capacity and 
things estimated by weight. Maja, article 128. 
4 Immovable property consists of property such as houses and land which are called real 
property and which cannot be transferred to another place. Maja, article 129 
5 Shdf U., vol. 3, p. 232. 
' Raml N., vol. 4, p. 312; See also Ba§!, vol. 2, p, 44. 
7 Raml N., vol. 4, p. 312. 
8 Rdfi, vol. 5, p. 12; Ghaz W., p. 138. 
' Rdfi, vol. 5, P. 12. 
10 Raml N., vol. 4, p. 319. 
11 Shdf U., vol. 3, p. 232. 
12 Qard, vol. 8, p. 17 1. 
13 Sara, vol. 24, p. 163; FatY, vol. 5, p. 62; Tard, p. 205. 
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with new bankruptcy order. 's This is so, for the purpose of bankruptcy is to prevent 

the bankrupt from disposing of whatever is in his possession. Therefore, the 

bankrupt's estate does not extend to the property owned after the order. This is I 
similar to the prevention of the mortgagor who is disallowed only to dispose of the 

mortgaged property. 16 The Majaflah provides a similar rule, "Interdiction on account 

of debt only applies to property of the debtor in existence at the time of declaration 

of interdiction. It does not apply to any property accruing to the debtor after the 

interchction. " 17 

Al-Ghazi in explaining the above provision, maintains that there are three 

types of property owned by the bankrupt, i. e. (a) the property owned during the C 

bankruptcy order that are subject to the bankruptcy procedure. (b) the property 

owned after termination of the order that is not affected by the order at al (c) 

property owned after the order but before its terrnination that is not affected by the 

order. 
18 

The inclusion of after acquired property to be part of the bankrupt's estate 

seems to be the most appropriate view. This is relevant to the fact that one of the 

o ectives o bankruptcy procedures is settlement of the bankrupt's liabilities as 

much as possible. If this were not allowed, this objective would not be achieved. For 

the contention that the rule of mortgage should be applicable to after acquired 

property seems to be inappropriate. The mortgage is on specific property but the Cý 

14 Ghaz W., p. 138. 
" Qard, vol. 8, p. 17 1. 
16Rdfi, vol. 5, P. 12. 
17 Maja, article 1001. 
18 Ghaz, vol. 2, p. 249. 
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bankruptcy is hinged on the responsibility that would not settle unless the payment is 

made. 

In addition to after acquired property, an extra from the income of the 

bankrupt, after deducting the expenses for maintenance for himself and his family, is 

considered as part of the bankrupt's estate. Thus, the extra should be used in paying 

the debts. 19 

4.1.2 English and Malaysia Laws 

The concept of bankrupt's estate is also discussed in English Bankruptcy 

Law. Bankrupt's estate is defined as "all property belong or vested in the hand of the 

bankrupt at the commencement of the bankruptcy. , 20 The property includes "money, 

goods, thing in action, land and every description of property wherever situated 21 and 

also obligation and every description of interest, whether present or future or vested 

,, 22 
or contingent, arising out of, or incidental to, property. Included in the definition 

of property is any entitlement incidental to property, 23 a continuation tenancy 24 and 

right under retirement annuity and pension policies. 25 

19 Shar, vol. 2, p. 170. 
20 Insolvency Act 1986, section 283(l)(a); Bankruptcy commences at the date of the order 
and lasts until discharge. IflsolvencyAct 1986, section 278. 
21 This includes property outside jurisdiction, such as India. Siflgb v The Official Receiver 
[19971 BPIR 530 Ch D. 
22 InsolvencyAct 1986, section 436. 
23 Re Rae [1995] BCC 102 Ch D, In this case, the trustee argued successfully that 

entitlement, although not legally enforceable, to be considered for the grant of fishing 
licences was as much an asset vesting in him as the fishing vessels concerned. 
24 Rotbschild vBell[1999] BPIR 300 CA; For detail commentary on this case see Dave C., 

pp. 46- 5 1. 
25 Re Landau [19971 BPIR 229, In this case the court held that the policy vested in the trustee 
in bankruptcy being a contractual right existing at the date of the bankruptcy order. This 

enabled the trustee to obtain not only the lump sum payable to the bankrupt but also the 

annuity; See also Krasner v Dennisofl and otbers-, La; fTence v Lesser [2000] 3 All ER 234 
CA. 
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Book debts and other moneys due to the debtor at the commencement of the 

bankruptcy are part of the bankrupt's estate as they are vested in the trustee, 

regardless of the date of collection. These include receivables in respect of work in 

progress, or work completed but not billed and fees due to a bankrupt barrister 

notwithstanding the inhibition on pursuing the same. 26 

If the bankrupt has been in business, either as a sole trader or a partner, then 

his business assets or share thereof are as much a part of his estate as his personal 

effects and the business or its assets should be realised for the benefit of creditors. 27 

However, the expectation of an award of compensation by the Criminal 

Injuries Compensation Board, for serious injuries sustained by the bankrupt from a 

criminal assault before the bankruptcy order, was held not to constitute "property" 

vests in the trustee. 28 Furthermore, monies ordered to be paid to a husband's solicitor 

as ancil-lary relief for the purpose of protecting his wife's interest were not property 

comprised in the husband's estate when he was made bankrupt . 
29 A bankrupt's 

personal correspondence also does not constitute part of his estate even though such 

correspondence might be worth a considerable sum to the media. This is because, 

making the bankrupt's personal correspondence available for publication to the Cý 

world at large would result in a gross and repugnant invasion of privacy. 30 

26 Grie, pp. 114-115. 
27 Ibid., p. 107. 
28 See Rea Bankrupt (145 of 1995) [1996] BPIR 238. Ch D. 
29 Re Mordant Mordant and Halls [ 19951 B CC 209. 
30Ha'ýO, 

, vAiLken [200013 All ER 80 Ch D. 
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As regard to after acquired property, it forms part of the bankrupt's property. 

It applies to assets, which are in effect windfalls, such as a legacy, and not to assets 

which merely change their character, such as the vesting of a contingent interest in 

settled property or the payment of proceeds of a policy on its maturity. 31 

The trustee may, by notice in writing to the bankrupt, claim for the benefit of 

the bankrupt's estate . 
32 The notice must be made within forty-two days of the trustee 

first knowledge that the property in question had been acquired by or had devolved 

upon the bankrupt. 33 The bankrupt shall be obliged to inform his trustee within 

twenty-one days of his acquisition of any property. Once his trustee has served a 

notice on him, the bankrupt is under obligation not to dispose of that property 

without leave of his trustee within the period of forty-two days after notifying the Z: ) 

trustee. If the bankrupt disposes of such property in contravention of this rule or prior 

to receiving notice from his trustee, the bankrupt must inform his trustee of the name 

and address of the disponee. 34 The trustee can then serve notice on the disponee to 

claim the property as a part of the estate but such notice must be served within 

twenty eight days of the trustee's awareness of the disponee's identity and address at 

which he can be served. 
35 

Moreover, income of the bankrupt that comprises every payment in the 

nature of income which is from time to time made to him or to which he from time to 

time becomes entitled, including payment in respect of the carrying on of any 

"Rooney vCardona & otbers [1999] 1 WLR 1388 CA, per Robert Walker LJ, at 1396. 
32 Ii7solvencyActI986, section 307(l). 
33 InsolvencyAct 1986, section 309(l). 
34 LmolvencyAct 1986, section 333(2); Insolvency Rules 1986, rule 6.200(l)(2). 
35 Iflsolvency Rules 1986, rule 6.201. 
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business or in respect of any office or employment, 36 may form part of the 

bankrupt's estate as the trustee may apply to the court to make "an income payment 
37 

order" . Income, for the purposes of an income payment order, is widely interpreted 

and is not confined to wages or salary. It includes every payment in the nature of 

income to which the bankrupt becomes entitled including any payment in respect of 
38 

V Iq 
ýk 

39 
carrying on any business. In Kilvet 8C M the court made an income payment 

order against the tax-free lump sum of fifty thousand pounds arising on the bankrupt 

becoming entitled to his NHS pension, six months after his bankruptcy. 

The court must not, however, require the bankrupt to make such payment 

from his income below what appears to the court necessary for meeting the C) 

reasonable domestic needs of himself and his faMily. 40 The aim is to allow the 

bankrupt a fresh start and encourage him to continue earning during the period of 

bankmptcy. 41 

In Re Rayat442 the court held that an expenditure on private school fees of 

eight hundred and forty-four pounds per month to be necessary. The court considered C 

what was necessary 'for meeting the reasonable domestic needs of the bankrupt and 

his fanuly 1, not what was 'necessary to enable the bankrupt to Eve'. The question 

was whether particular expenditure fell within the farnily's reasonable domestic 

needs, and it was not helpful to ask a general question whether expenditure on 

36 InsolvencyAct 1986, section 310(7). 
37 lusolvency Act 1986, section 31 0(l). 
38 insolvency A ct 1986, section 3 10(7); S ee also Frie, p. 71 
39 [1998] 2 FLR 806. 
40 Insol ven cy A ct 1986, sec ti on3 10 (2). 
" Cost, p. 182. 
42 [1998] 2 FLR 264. 
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private education was a proper expenditure to take into account in bankruptcies. 

This decision offers the bankrupt scope for a considerable degree of ingenuity in 

arguing for all sorts of expenditure which the person on the street rnight not consider 

to be reasonable. 
43 

The order also cannot be made after the bankrupt has obtained his discharge. 

Even if obtained before discharge, it cannot be effective after discharge unless its C 

making was a condition of being granted by order of the court. If discharge was 

obtained by effluxion of time, the court making the order directed it to continue after 

discharge but, in such cases the maximum duration of the order is three years. 44 

Similar to English law, Malaysian law defines the bankrupt's estate. It 

includes (a) the property belonging to or vested in the bankrupt at the 

commencement of the bankruptcy, 45 or such as might be acquired by or devolve on 

him until before his discharge, (b) the capacity to exercise power in respect of 

property for his own benefit, and (c) goods in his "reputed ownership". 46 

The property of the bankrupt composes of what is divisible among his 

creditors. 47 Property includes, "money, goods, things in action, land and every C 

description of property, whether real or personal and whether situate in Malaysia or 

" Cost, P. 184. 
44 InsolvencyAct 1986, section 310(6). 
4' The time of the commencement of the bankruptcy has to be the actual moment of the day 

Lkr, vptcy Act 1967, section 47(l). when the act of bankruptcy was committed. See Bar 
46 BankrqTtqy Act 1967, section 48(b)(i)(ii)(iii); "Reputed ownership" property is that is not 

owned by the bankrupt but happened to be in his possession at the commencement of 

bankruptcy. 
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elsewhere; also obligations, easements and every description of estate, interest and 

profit, present or future, vested or contingent, arising Out of or incident to 

property". 48 This would include a devise or bequest, which is received as a 
I 

beneficiary under a Will. 
49 

In addition, the bankrupt's estate also comprises the bankrupt's wages as the 

Official Assignee may ask the direction of the court for appropriation of portion of 

pay or salary of the bankrupt who is a civil servant of the Government of Malaysia. 50 

The direction of court is also necessary in the case where a bankrupt is a recipient of 

a salary or income or is entitled to any half-pay or pension or compensation. 51 

4.2 Exempt Assets 

There are certain property that should be left for the use of the bankrupt and 

his family such as foods, clothes and the like. These are exempt assets that are not 

subject to sale. 

Bankruptcy Act 1967, section 48; Cf. Baflkruptcy Act 1967, section 24(4) that provides, 
"When a debtor is adjudged bankrupt his property shall become divisible among his 

creditors and shall vest in the Official Assignee. 
48 BankruptqyAct 1967, section 2; Thus, the international passport of the bankrupt caanot be 

turned into an asset for payment of debts to the creditors. In the matter ofLau J&nýg Yee, a 
bankrupt [2000) 1 NILJ 59, 
49 See Re Pascoe [1944] Ch 219. 
'50 BazzkruptcyAct 1967, section 57(l). 
51 Bankru ptcyAct 1967, section 57(l). 
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4.2.1 Islamic Law 

(a) Foods 

The bankrupt should be left in possession of some food, which is sufficient 
52 for his needs. Such foods and drinks should be left to maintain sufficiently the 

bankrupt and his fanffly up to the date of realisation of the bankrupt's estate. If the 

time for realisation is prolonged for a certain period, then they should be left until the 

distribution is finished. 53 

(b) Clothes 

Similarly, clothes should also be left to the bankrupt, his children and family 

to cover their pudendum ( 'a w7wh) and to be used for prayer (ýaMh). 54 This is to 

preserve their dignity. 55 The rule relating, to clothes is similar to maintenance 
56 

Cý 

because it is part of the basic need. 

The command to provide clothes is mentioned after maintenance as Allah 

says, "[Blut the father of the child should bear the costs of the mother's foods and 

clothing on a reasonable basis (al_Ma ýý4.,, 57 In this regard, there is a HadTth that 

mentions the command for maintenance is side by side with the command for 

clothing., "Fear Allah concerning women! Verily you have taken on the trust of 

Allah, and intercourse with them has been made lawful unto you by words of Allah. 

52 M-USd' P. 186. 
53 Shdf U., vol. 3, p. 232. 
54 Mawd, vol. 5, p. 47; See also An§d A., vol. 2, p. 193. 
55 Ghaz S., vol. 4, p. 14; See also Maqd K., vol. 4, pp. 538-539. 
56 Zark, vol. 4, p. 8 1; Shar M., vol. 3, p. 110; Raml N., vol. 4, p. 329; Qaly, vol. 2, p, 290; 

However, Ibn Kindnah maintains that the bankrupt should not be left with clothes because a 
basicrule (al-ag indicates that the creditors and others are in similar position in sharing the 

estates. see Qard, vol. 8, p. 166. 
57 A]-QurY-n, s5r7atal-Raqamb, 2: 233. 
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Their rights upon you are that you should provide them with food and clothing in a 
fitting manner". 58 This HaSth spells out clearly that the husband should provide 

clothes to the wives in order to fulfil the trust (aminah). The fiffilment of trust is I 
futher emphasised in the Q&dnic verse which states, "Verily! Allah commands that 

you should render back the trust to those, to whom they are due. "59 The conunand to 

discharge the trust covers every aspect 60 
, which includes the duty of the husband to 

provide clothes to the wives. 

Muslim jurists are of different opinion on how many sets of clothes should be 

left to the bankrupt and his dependants. According to the Malikis '61 Shafi iS62 
and 

some Uanafis, 63 one set of clothes should be left for the bankrupt and his dependants. 

It includes shirt, turban, trouser and shoes. 64 To the contrary, according to some C 

ýianafis, two sets of clothes are left because when one set is washed, then the 

bankrupt could wear the other set. 65 But if the clothes are expensive then they are 

sold. Instead less expensive ones should be bought. Such clothes must suit a middle 0 
66 

class status person sin-fflar to that of the bankrupt. The sale applies only to the 

bankrupt's expensive clothes and not to his dependants. It is not allowed to change C 

38 Musl, vol. 2, pp. 887-892 at pp. 891-892; See also Bagha, vol. 5, p. 232. 
59AP Qur'jB, s gra t al-Nisfi' , 4: 5 8. 
60 Rd z-i, vol. 10, p. I 11. 
61 WSý, 

62 
u 186; Dard S., vol. 3, p. 277. 

Ghaz S., vol. 4, p. 14; Fash, p. 137. 
63 4 Ayff S., vol. 1, p. 224; ; Afen, vol. 2, p. 443; See M,? ji, article 999. 
64 Uatt, vol, 5, p. 47; 'Ilya M., vol. 6, p. 48. 
65 'AynT S., vol. 1, p. 224; ; Afen, vol. 2, p. 443; Zayl, vol. 5, p. 200; Ijayd, vol. 2, p. -/ 2 1; 
The Ijanafis' view on whether to leave one or two sets of the clothes to the bankrupt is 

clearly laid down in the Majallab, article 999, "One ore two suits of clothes shall be left for a 
bankrupt"; See also Khdn, vol. 3, p. 634. 
66 Shff U., vol. 3, p. 232;. Mdwa, vol. 7, p. 461; See also Maqd S., vol. 4, p. 538. 
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their clothes to the less expensive because the bankrupt no longer has the right over 

their clothes. 
67 

The Majaffih provides the same rule, "But if the debtor's clothes are costly, 

and inferior clothes can be sufficient, those clothes are also sold; and from the 

proceeds, a cheap set of clothes is bought for the debtor and the balance is paid to his 

creditors". 
68 

The bankrupt and his family should be left with winter clothes if the order is 

made during the wintertime 
69 in order to prevent hardship that n-ýicyht cause death. 70 

C 

(c) Tools 

The worldne, tools especially the ones necessary for the bankrupt's 
0 

livelihood, should also be left to the bankrupt according to the Uanbalis 71 and one 

view of the Malikis. 72 Al-Bah7ut! emphasises that tools of necessity are similar to 

clothes and house that the banicrupt should retain. 73 However, their sale becomes 

necessary if the bankrupt does not need them or the prices of tools are high. So, if the 

value of them is low and the bankrupt needs them then there is no need to sell. 
74 

67 Mdwa, vol. 7, p. 461; See also Maqd K., vol. 4, p. 538. 
68 M ja, arficle 999. 
69 Shdf U., vol. 3, p. 232. 
70 Mawd, vol. 5, p. 47; See also Anýd A., vol. 2, p. 193. 
71 Bah-u, vol. 3, p. 434; Tagh, vol. 1, p. 394. 
72 WSjj, P. U 186; Mawd, vol. 5, p. 42; Al-Dard-ir says that there is no sale if the tools are 

necessary to the bankrupt. Dard ý., vol. 3, p. 358. 
73 Bah7u, vol. 3, p. 434. 
74 'Ilya M., vol. 6, p. 33; Ja'al, vol, 2, p. 149. 
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The Sha, fii'is 75 and other view of the MalikiS76 are on the contrary. They are 

of the opinion that the tools should be sold, for the bankrupt should survive by way 

of employment. Here, al-Ramll maintains that the tools are sold if the bankrupt is a 
77 

professioml . 

(d) Books 

Books are also considered part of the exempt assets for a banknipt teacher 

according to the SI-idfi'is. 78 Thus, the books of a bankrupt's teacher are left for him if 

the endowment books are not enough. 79 Moreover, according to one view of the C) 

Shdfi'is, a copy of the Qur'j7n (maypal) should also be left to the bankrupt if there is 

no memoriser (Pi7fi. 7) surrounding him. 80 

The Mdlikis, nevertheless, are of the opinion that the books are subject to sale 

in order to increase the bankrupt's estate even though they are necessary to the 

bankrupt. This is so, for knowledge is acquired through memorisation .81 According 

to the majority of the Malikis, the sale includes religious books such as jurisprudence 

82 

, adTt n (tafslr) and the like. They allow the sale . 
h, commentary of a]-Qur'j7 

on the basis of a case where Moammad bin 'Abd al-Uakam has allowed a person to 

75 Raml N., vol. 4, p. 329. 
76 WSd, P. u 186; Mawd, vol. 5, p. 42. 
77 Raml N., vol, 4, p. 329. 
78 Raml N., vol. 4, p. 329. 
79 Bakr, vol. 3, pp. 67-68; Qa1y, vol. 2, p. 29 1; Shar M., vol. 3, p. I 11; See also S ayu A., p. 
376; Shab, vol. 4, p. 329; Bayj, vol. 1, p. 544. 
80 Qaly, vol. 2, p. 29 1; Raml N., vol. 4, P. 329; Cf. Shar M., vol. 3, p. 111 
81 Zarq Z., vol. 5, p. 270; See also ia'al , vol. 2, p. 14ý; Dard K., vol. 3, p. 270. 
82 DasU, vol. 3, p. 270. 
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seU Ibn Wahab's books with eight hundred & j- 83 
n jrS. Whereas, Imam Mdlik did not 

like or allow these books to be sold. 84 

It seems that permission to sell the books should be upheld without 

considering the type of books, especially, nowadays there are many libraries open to 

the public that provide loan services. 

(e) Vehicles 

Muslim jurists differ on whether assets not subject to sale include a vehicle. 

According to the Uanbafis, a vehicle is a non-saleable bankrupt's assets if it is a 

necessity as there is a legal rule on this issue, "The house, servant and transport 

which are necessary are not formed part of the bankrupt's estate". 85 On the contrary, 

the Shafi'is are of the opinion that a vehicle should be sold notwithstanding it is a 0 
86 87 

necessity. This is because the vehicle may be rented easily. 

The Shdfi'is' opinion seems to be a preferable one due to the fact that public 

transportation services such as buses, underground, monorail and the like are cheap, C 

reliable and effective. Moreover, the vehicle needs maintenance that will increase the 

bankrupt's spending and at the same time affect the settlement of debts. Paying debts 

should be given priority. 

83 Band, vol. 5, p. 260; 'Ilya M., vol. 6, p. 32; Rush M., vol. 2, p. 324. 
84 This is based on the book of Ibn al-Mawdz, that is reported in ai-Mudawwanah, however. 

the opinion is different in the report made by Ibn al-Qdsim. Rush M., vol. 2, p. 324. 
85 Raja, rule 130, p. 295. 
86 Fash, p. 147, Nawa R., vol. 4, p. 146. 
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4.2.2 English and Malaysian Laws 

Under English law, exempt assets consist of assets that should be left to the 
bankrupt because they are necessary to him and his family. These assets are put into 

two categories as foUows: 

(a)Such tools, books, vehicles and other items of equipment as are necessary 

to the bankrupt for use personally by him in his employment, business or 

vocation and 

(b)Such clothing, bedding, furniture, household equipment and provisions as 

are necessary for satisfying the basic domestic needs of the bankrupt and his 

fan-ffly. 88 

In the case of the first category, to qualify for exemption it is essential that 

the item must be: (a) necessary, (b) for the personal use of the bankrupt, and (c) in 

89 the context of earning his livelihood It seems that these words, however widely rý 

construed, would not include "stock in trade" a bankrupt uses in the course of his 

business 90 since the expression tools of trade is intended to mean those a workman 

requires in order to continue his employment. 9' An example of tools of trade is a 

horsebox a bankrupt uses to earn income of significant amount, i. e. one thousand Ll 

pounds. 92 Accordingly, although he might keep his vehicle and other equipment, he 

87 Anýa A., vol. 2, p. 193; Raml N., vol. 4, p. 328; KUha, vol. 2. p. 172. 
88 Insolvency Act 1986, section 283(2); "Family", in relation to a bankrupt, means the 
persons (if any) who are living with him and are dependent on him. Iflsolveflcy Act 19S6, 
section 385(l). 
89 Flet, p. 219. 
90 Hunt, p. 3080. 
91 The exemption will still not be extended to the substantial business assets such as 
workshop full of expensive equipment to be operated by a team of employees. Grie, p. 113. 
92 Rke (A Bankrupt) v Cork Gully BP IR 723 CA. 



172 

would not be able to continue trading without independent means or outside 
finance. 93 

The second category of exempt assets allows the bankrupt and his family to 

retain such listed items as are necessary for satisfying their basic domestic needs. 94 

The above analysis shows that there is no maximum value for these exempt 

items. A practical view was taken in that bankrupts should retain personal effects, 

which were not extravagant, or were necessary to continue their employment and 

domestic existence. 95 It is a question of fact requiring the trustee to exercise his 

judgement in the light of actual circumstances. 96 

The trustee, however, is given power to give notice 97 in writing to the :D 

bankrupt that any property which would otherwise be exempted shall vest in him as 

trustee if it appears that the realisable value exceeds the loss of a reasonable 

replacement. 98 Replacement does not mean another asset of a similar value to that 

93 Hunt, p. 3080. 
94 Flet, p. 219; The question still remains, at what level of provision the clause is intended to 
be pitched, for example, would a washing machine be deemed to satisfy "a basic domestic 

need" and be protected, but a dishwasher fail to qualify? Hunt, p. 3080/1. 
95 Grie, p. 113. 
96 Flet, p. 219. 
97 A notice cannot be served more than 42 days after the property in question first came to 
the knowledge of the trustee unless the court gives leave. ksolvency Act 1986, section 
309(l)(b). 
9" Insolvency Act 1986, sections 308(l); Property is a reasonable replacement for other 

property if it is reasonably adequate for meeting the needs met by the other propertý. 
Insolvency Act 1986, section 308(4); The trustee's duty to apply the estate funds in a 

reasonable replacement of assets of excess value reclaimed from the bankrupt takes 

precedence over his duty to distribute the estate. Hunt, p. 3141. 
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which has been seized, but a less expensive asset that would be reasonable for the 

bankrupt to use for the purpose of his business. 99 

In Re Rqvat4 Michael Hard QC says, '7he bankrupt is to keep his car if it is 

needed for his employment, but if a cheaper one would serve equally well, the trustee 

can claim the car and allow a cheaper one to be purchased. The excess value falls 

into the estate, but the bankrupt is not impeded in his employment. The trustee's 

claim has to be timeously made". ' 00 

Accordingly, if the bankrupt possesses, for example, an antique dining table 

and gold plated cutlery, the trustee would serve notice clairnIng such items. 101 He can C 

apply funds in the estate for the purchase of the replacement in priority to his 

obligation to distribute such funds to the bankrupt's creditors. ' 02 He is under no 

obligation to apply funds to the purchase of a replacement of property vested in him 

unless and until he has sufficient funds in the estate for the purpose. 103 If the 

bankrupt wishes to retain, the third party agrees to pay, then the trustee may not 

possess them. ' 
04 

The property, to which a notice relates, vests in the trustee upon service of the 

notice claiming it and the trustee's title to such property relates back to the 

99, FY, ke (A Bwkrupo v Cor* Gul]yBPIR 723 CA, per Nlillet LJ at 725. 
100 [1998] 2 FLR 264 Ch D, at 275. 
'0' Gri e, p. 114. 
102 InsolvevcyAct 1986, section 308(3). 
103 Insolvency Rules 1986, rule 6.187(2). 
104 ksolvencyRules 19S6, rules 6.187,6.188. 
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commencement of the bankruptcy except against a purchaser in good faith, for value 

and without notice of the bankruptcy. "' 

Sirrfflar to English law, Malaysian law recognises that tools used for trade by 

the bankrupt and the necessities of himself, his wife and children are regarded as C 
exempt assets and non-divisible property. The difference is only that Malaysian law 

limits that their value shall not exceed five thousand ringgits. 106 

4.3 Assets Subject to Fýight of Third Party 

Assets subject to right of third party are excluded from the realisation process 

since realising these assets may prejudice a right of third party. Such assets include 

property subject to security, trust and right of repossession. 

4.3.1 Islamic Law 

(a)Property Subject to Security 

The judge's right to the bankrupt's estate are subject to the right of a secured 

creditor in the mortgage contract (a]-, rahn). 107 This is one of the advantactl-, es conferred 

to the mortgagee. 'O' This is due to the fact that other creditors do not have any right 

to the mortgaged property unless the mortgagee is paid from the sale of the 0 

mortgaged property. 109 Ibn Nujaym says, "The priority is given to the rIght c 

establishes to the property such as the mortgage rather than to the liability". 110 

105ksolvei7cyAct. 1986, section 308 (2). 
106 Bamb-vptcy Act 1967, section 48(a)(ii). 
107 Mortgage connotes, "setting aside property from which it is possible to obtain payment or 
satisfaction of some claims. ", Majg article 701. 
10' See Qudd, vol. 4, p. 448; Maqd S., vol. 4, p. 541. 
109 Uayd, vol. 2, p. 721. 
110 Nuja, p. 360. 
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The principle to such right is also extended to lien. "' Thus, a manufacturer 
[such as tailor, carpenter] has the right to retain the manufactured property until the 

payment of service is made where its owner becomes bankrupt before paying the Z: ) 
service. "2 

Similarly, a carrier of property and a ship or transport's owner for carrying 

property has the right over the property in the case of bankruptcy of the hirer. ' 13 The 

landlord also has the right to the crops on his leased property upon the bankruptcy of 

the leaseholder who does not pay the rent. 114 

(b) Property Held on Trust 

Apart from the restriction to the secured assets, the judge cannot acquire and L-1 

sell the property held on trust by the bankrupt. Such property may include subject 

matter of "trust contracts". Trust contracts include contract of safekeeping 
., 

15 r jýi 
'116 

17 
wadi-'ah), ' borrowing (al- J)ýah) dormant partnership, agency a -Wa a 0 

.. - 118 
manufacturing (al-isLqna ) and contract for delivery with prepayment. 

11' Rush M., vol. 2, pp. 337-338. 
112 Dard S., vol. 3, p. 376; 'Ilya M., vol. 6, p. 73; Alla, vol. 3. p. 138; Jall, vol. 2, p. 152- 
Khur, vol. 5, pp. 286-287; See also al-Zarq S., vol. 5, p. 287; BahU, vol. 3, p. 430; Anas M., 
vol. 4, p. 123; The right of lien is also applied even in non-bankruptcy cases such as 
Mqjallah, article 482 provides, "A person hired to do work, and whose work causes a chan-e 
in the thing given to him to work upon, such as a tailor, a dyer. or a cleaner, and who has 

made no contract whereby his work is to be done on a credit basis, has a right of retention 
over the thine, entrusted to him to work upon, for payment of his wage. If he exercises such 
right of retention and the property is destroyed while in his possession, he cannot be called 
upon to make good the loss. He can-not, however, claim his wages in addition. " 
113 'Ilya M., vol. 6, p. 75. 
114 Jall, vol. 2, p. 252. 
115 Contract of safekeeping means "handling property to any particular person in order that it 

may be kept safely. " MqjA article 763. 
116 Contract of borrowing means "conferring upon somebody the usufruct of a thing 

gratuitously, that is to say, without payment. " Maja, article 765. 
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Property deposited with the bankrupt under the contract of safekeeping for 

specific purposes is not divisible to the creditors. This is because the bankrupt is 

considered as a trustee only. It, therefore, becomes a responsibility of a trustee to 

render the trust to its owner as the Qur', j-n states, "then if one of you entrusts the 

other, let the one who is entrusted discharge his trust (faithfully). " 9 

The responsibility to discharge the trust accordingly is also emphasised by 

the Prophet (S. A. W) in the ýffadAA "Render the trust to whom gave it to you. "' 20 

For contract of borrowing, the borrower has to return the loan property to its 

owner as concluded upon in their agreement. This is based on the HadTth, "A 

property on loan should be returned [as per the agreement]. , 121 

The restriction on the judge to realise the bankrupt's property for these 

contracts is attached to the fact that the property is subject to repossession right. For C 

example, a capital provider in dormant partnership may repossess his capital. I -) -) 

Likewise, the owner of contract for delivery with prepayment may repossess his 

capital. 123 This rule is also applicable to contract of manufacturing, 4* 

117 Contract of agency consists of one person empowering some other person to perform 
some act for him, whereby the latter stands in the stead of the former in re,, Yard to such act. 
Mqja, article 1449. 
118 Contract of manufacturing consists of making a contract with any skilled person for the 

manufacture of any particular thing. M,? j,?, article 124. 
119 AJ-Qurý'Yn, s&at a]-Baqarah, 2: 283. 
120 Ddwu, vol. 3, p. 290(no. 3535). 
12 ' Ddwýi, vol. 3, pp. 296-297( nos. 3565,3566). 
122 Anas K, vol. 4, p. 69. 
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(c) Property Subject to Right of Repossession' 24 

The judge's right to the bankrupt's assets is also subject to the right of the 

repossession. This right is given to the owner of property who is one of the 

bankrupt's creditors who has decided not to share the bankrupt's estate as an 

ordinary creditor. This principle is based on the , ffadhth, "If a man finds his actual 

property with a bankrupt, he has more right to repossess them than anyone else. "' 25 

4.3.2 English and Malaysian Laws 

(a) Property Subject to Security 

Similar to Islamic law, English law recognises that property subject to a C) 

secured debt is not vested in the trustee. A debt is secured to the extent that a person 

to whom the debt is owed holds any security for the debt (whether a mortgage, C) 

charge, lien or other security) over any property of the person whom the debt is 

owed. 126 The security must be held in respect of a debt due to the creditor. Thus, the 

mere fact that the creditor happens to enjoy a right of security in respect of some 

other debt due to him from another party is irrelevant to the question of his status 

vis-a-vis the particular debtor against whom he is presenting his petition. 117 

I 
The trustee, nevertheless, may repossess the bankrupt's estate that is subject 

to the right of a secured creditor, (a) where a secured creditor is the petitioner and 

123 Qaly, vol. 2, p. 293. 
124 Detail discussion on the concept of repossession is explained in Chapter 3. 
125 Bukh, vol. 3, p. 85; Musl, vol. 3, p. 1193(no. 22); Shaw, vol. 5, p. 338; See also Ddwu, 

vol. 3, p. 286(no. 3519); Anas M., p. 472(no. 1371); Bayh, vol. 6, p. 45. 
126 lflsolvencyAct 1986, section 383(2). 
12' Flet, p. 109; See Re Pearce [1919] 1 KB 354 for further illustration. 
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has stated his willingness to give up his security for the benefit of all the bankrupt's 

creditors, 128 and (b) where rights have been given up. 129 

The trustee may also redeem the security at the value put upon it in the 

creditor's proof 130 The cost for redemption is borne by the estate. 131 

The trustee, if dissatisfied with the value, may require the security to be 

offered for sale. 132 The terms of sale shall be such as may be agreed upon, or as the 

court may direct. And if the sale is by auction, the trustee and creditor may appear 

and bid. 133 

The trustee's right to the bankrupt's estate is also subject to liens. Liens over 

property may be general or specific, a general lien giving the holder the right to Z; C) 

retain possession until all his claims have been met, whether or not in relation to the 

specific property being held. General liens are difficult to establish at conunon law; 

nevertheless those held by bankers or solicitors and warehousemen have been 

recognised. Moreover, a general lien may always be created by a specific agreement 

between the parties-' 
34 

128 Iflsolvency Act 1986, sections 283(5)(a), 269(l)(a); If he voluntarily surrenders his 

security for the general benefit of creditors, he may prove for his whole debt, and if it were 
unsecured. lbsolvency Rules 1986, rule 6.109(2). 
129 InsolvencyAct 1986, section 283(5)(b). 
130 IDSOlVeDC V yRules 1986, rule 6.117(l); See also Insolve qyAct 1986, section 311(5). 
131 InsolvencyRules 1986, rule 6.117(3). 
132 InsolvencyRules 1986, rule 6.118(l). 
133 Insolvency Rules 1986, rule 6.118(2). 
13' Grie, p. 153. 
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Specific liens are much more common, since they give the holder rights to 

retain possession until work done on property is paid for e. g. work done by a garage 

on a vehic e. 
135 

A lien does not automatically carry with it the power of sale, notwithstanding 

many contractual liens have this right built in for additional protection of the holder. 

However, at common law the power of sale is limited although a statutory right of 

sale has been given in many cases, for example to carriers. Liens do not generally 

arise in the hands of employees who retain property belonging to the bankrupt 

against their claims for unpaid wages. 136 

Same as English law, Malaysian law recognises that certain part of the 

bankrupt's estate is not subject to realisation by the Official Assignee as it is subject C 

to the right of a secured creditor. The secured creditor is "a person holding a C) 

mortgage, charge or lien on the property of the debtor or any part thereof as a 

security for a debt due to him from the debtor. " 137 

Realisation, however, is possible where a secured creditor is willing to give 

up his security to prove for the whole debt as if he is an unsecured creditor. ' 38 

The Official Assignee may also at any time value the security and redeem it 

139 
on payment to the creditor of the assessed value. 

135 Ibid. 
136 Ibid. 
137 BaLzkruptcyAct 1967, section 2. 
13' Bankruptcy Act 1967, Schedule C, rule 10. 
139 BaAruptcyAct 1967, Schedule C, rule 12(a). 
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(b) Property Held on Trust 

English law also provides that property held by the bankrupt on trust for any I 

other person is not included in the bankrupt's estate. Hence, it does not pass to his 

trustee for division amongst his creditors. 140 Therefore, a man cannot hold property 

in trust for himself, because in such a situation, the legal and beneficial interests are 

merged. It would, thus, be artificial to treat them as separate. 141 

In other situations, the law imposes a fiduciary responsibility on account of 

relationships existing between parties, with the consequence that certain monies in 

the bankrupt's hands may be impressed with a trust in favour of those to whom he 

stands in a fiduciary capacity. 142 Such is the case for example with solicitors, who 

may at any time have charge of clients' monies, 143 or with factors or with mercantile 

agent bankers or paying agents who may possess goods or money for application on 

behalf of their client or principal. 
144 

Moreover, it is essential that the bankrupt should be merely a "bare" trustee 

of any property which is to escape transmission to his trustee in bankruptcy; if, in 

addition to being a trustee, the bankrupt enjoys a beneficial interest in the trust estate; 

140 IflsolvmcyAct 1986, section 283(3)(a). 
14 1 J? ooney v C, 2rdom & Others [1999] 1 WLR 1388 CA, per Robert Walker LJ at 139,, See 

also In re Cook, Beck v Grmt [ 1948] Ch 212. 
142 Flet, p. 209; Cf Haifis v Truman (1882) 9 QBD ý64- 
143 Re a Solicitor [1952] Ch. 328. 
144 Flet, p. 209. 
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the property does not come within the exemption, which relates to Property held on 

trust for "any other person. " 
145 

When there is a mixture between trust property and unprotected funds in one 

and the same banldng account, the basic rule is derived from the rule in Clayion's 

case 146 that it is to be presumed that monies have been withdrawn in the sarne 

chronological order as they were paid in (first in, first out rule). If, however, there is 

a mixture between trust monies and his own money, such a person must be taken to 

have drawn out his own money first in preference to the trust money. 147 

Malaysian law, likes English law, recognises that property held by the 

bankrupt on trust for any other person is not part of the bankrupt's estate and 

therefore does not pass to his Official Assignee for distribution to his creditors. 148 

(c) Property Subject to Right of Repossession 

The trustee may also not be able to repossess the property that is subject to 

the "retention clause". Retention clause is "a provision introduces into the contract of 

sale whereby ownership of the thing sold will not be transferred to the buyer until 

such time as the purchase price is My paid. "149 

145 b Tt (1878) 9 Ch D 582: Fl et, pp. 209-2 10; See Morgan v, S wazuea Urbw Swity A ut oiy 
Go vem ors of St. Tb omas's Hospital v. Richardson [ 19 10 ]I KB 271. 
146 DeV , gy ves v. Noble, Clayton's Case 35 ER 78 1. 
147 Re Hallet Estate (1880) 13 Ch D 696. 
148 Bankruptcy Act 1967, section 48(a)(i); See also official Assigace 1" Ncu UD, 9 Yoflz 

[1988] 2 ML-T HC, per Fai J at 268 G-1. 
149 Flet, p. 216. 
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Where the seller is an associate of the bankrupt, "' the validity of a 

reservation of title clause is much less certain because, it would fall under the rule of 

preference, 151 the court is required to presume, unless the seller can prove to the I 

contrary, that the bankrupt was influenced by the desire to confer the requisite 

advantage on the seller when assenting to the inclusion of the clause in their contract 

of sale. 
152 

4.4 Sale of Bankrupt's Estate 

Sale of the bankrupt's estate should be carried out after determining whether C 

the assets are saleable or not. 

4.4.1 Islamic Law 

It is a duty of the judge to sell the banRrupt's estate under Islarnic law. This is 

based on the tla&ýh, "The Prophet (S. A. W) sold the property of Mu'adh and divided 

its proceeds amongst the creditors. As a result, Mu'adh had nothing". 153 Tl-ýs is also 

based on the decision of 'Umar ibn al-Khattdb on al-'Usayfl-' who sold the latter's 

assets. 154 AI-Saraks-l says that 'Umar's decision is not disputed about its correctness 

among the Companions. Thus, they agree on the legality of sale of the bariRrupt's 

150 A person is an associate of an individual if that person is the individual's husband or wife, 
or is a relative, or the husband or wife of a relative, of the individual, or of the individual's 
husband or wife. lflsolvencyAct 1986, section 435(2). 
151 Insolvemy Act 1986, section 340(5). 
152 Flet, p. 218. 
153 Shaw, vol. 5, p. 340; Bayh, vol. 6, p. 48. 
154 Anas M., p. 547; See also Bagha, vol. 4, p. 342; Bayh, vol. 6, p. 49. 
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estate to pay the creditors. 155 The judge, however, is allowed to appoint a trustee to 

sell the estate. 
156 

The sale is recommended to take place in the open market to maximise the 

number of potential buyers and profits. 
157 This is also to get a fair price. 

158 However, 

it is still permissible to sell in other places if the price is alike. 159 

Each ob . ect of the bankrupt's estate is sold at a reasonable price, payable 9 

inunediately in local currency. 160 Nevertheless, the sale may be made for future 

payment and with other currency by permission of the bankrupt and his creditors. 161 

The bankrupt's assets are encouraged to be sold with a reserved right of 

option within three days. 162 This view is in accordance with the ffadlth, "If anyone 

buys sheep or goat whose udders has been tied up, he has option for three days. "' 63 

The ýYadltb, according to the majority of the Muslim jurists, indicates that the period 

of option available in the option of stipulation is three days. If the agreed duration is 

more than that, the sale is void according to Imams al-Shafi'-l and Ab-u Ijaru-fah. 

However, Abu- YUsuf is of the view that the duration can be more than three days but 

155 Sara, vol. 24, p. 164. 
156 Shdf U., vol. 3, p. 237; See also Alla, vol. 3, p. 132; Dard ý., vol. 3, p. 357; On the 
contrary, al-Ansdr! suggests that it is better for the owner or his agent [of the bankrupt] to 
conduct the sale subject to the permission of the judge. Therefore, the ownership of the 

property is not required to be established. However, if the judge makes the sale, then he has 
tý 

to make sure that the property belongs to the bankrupt. An§d A., vol. 2, p. 189. 
157 Maqd K., vol. 2, p. 173. 
158 Mdwa vol. 7, p. 444; Ansd A., vol. 2, p. 190. 
159 Maqd S., vol. 4, pp. 536-537; See also BahU, vol. 3, p. 433; KUha, vol. 2, p. 170; Gham, 

p. 224. 
160 Nawa R., vol. 4, p. 142; Ghaz S., vol. 4, p. 14; See also 'Ayn! S., vol. 1, p. 224. 
161 Mha, vol. 2, p. 170; Gham, p. 224. 
162 WSd, u 186; This is in order to increase the price. 'Ilya M., vol. 6. p. 32; This is also to 

examine the price thoroughly. al-Dard ý., vol. 3, p. 357 ; Ja'al, vol. 2, p. 149. 
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with a specified condition. Imam Malik imintains that the- tYPe of subject matter 

determines the duration. For instance, two or three days for clothes, one week or 

more for animals and a yew or more for land and estate. 164 

The judge or the trustee should repudiate the sale if there is an increase to the 

sale property as far as the exercise of option is still available. This is because his sale 

is impossible to continue without it. Furthermore, if the option is no longer available, 

it is reconunended to the trustee to ask the buyer to agree for mutual rescission (al- 

iq, Rab). 165 The buyer is encouraged to accept the offer of mutual rescission as this 

would help the bankrupt to settle his debts. 166 Moreover, Islam also recommends this 

practice as the Prophet (S. A. W) is reported to have said, "If anyone rescinds a sale 

with a Muslim, Allah regards his offence as undone [in the Day of Judgement]. 167 
C) 

The presence of the bankrupt is recommended in order to secure and get a 0 

good price. The bankrupt is expected to provide the explanation to the buyer, for the 

bankrupt knows about the price and quality of the goods, to give full satisfaction to 

the buyer when he buys the goods from the actual owner and to satisfy the bankrupt 

himself and to please his heart. 168 The creditors are also recommended to be in the 

sale session since the sale is purposely for their benefits. The creditors wish 

sometime to buy the goods by paying a good price to the interest of the bankrupt and 

163 Musl, vol- 3, p. 1108(no. 25); Ddwu, Vol. 3, p. 270(no. 3444). 
164 Bagha, vol. 4, p. 235. 
165 The rule relating to mutual rescission is allowed based on consensus of Muslim jurists. 
Abdd, vol. 9, p. 259. 
166 BahU, vol. 3, p. 433. 
167 Ddwu, vol. 3, p. 277(no. 3460); Mdja, vol. 2, p, 741. 
168 Qudd, vol. 4, pp. 490-491; Maqd K., vol. 2, p. 172; al-Maqd S., vol. 4, p. 535; BaH, vol. 
3, pp. 432-433; See also Mdwa, vol. 7, p, 444; Anýd A., vol. 2, p. 189; Raml N., vol. 4, p. 
321; Rdfi, vol. 5, p. 18. 
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creditors as a whole; the creditors would be pleased with the sale and the insinuation 

would be prevented. The properties may be claimed by owners who find their 

respective actual properties stilý in the bankrupt's estate. 169 

The sale starts with the perishable goods, followed by the property that is 

subject to others such as mortgaged property, 170 then the animals, other movable 

goods and lastly immovable property as immovable property is not subject to 

destruction and stealing. The sale of inunovable property begins with the building 
Cý 

then the land. 17 1 This is only a guideline to facilitate the sale that is based on 

predominant practice (a]-, g-hj-Kb)- Thus, the judge is allowed to exercise his discretion 

ujtibjbý. 172 
and personal judgement 

The sale of animals should be proceeded with as soon as possible. 173 

However, Imam al-Shdfi'-l allows postponement of the sale of animal for three days, 

especiaUy when they are too many and the postponement seems to increase their 

169 Qudd, vol. 4, pp. 490-491; Maqd K., vol. 2, p. 172; Bahii, vol. 3, p. 433; See also Mdwa, 
vol. 7, p. 444. 
170 There is another view stating that the judge should start selling the property that is subject 
to the right of other such as mortgaged property first in order to settle the debt immediately. 
Anýd A., vol. 2, p. 190; This is because the right of the mortgagee is attached to the property 
and the surplus of the sale could be distributed to the creditors. Mdwa, vol. 7, p. 445; When 
the sale of mortgage property has taken place then the proceeds of sale should be handed 
over to the mortgagee after he has proven by way of oath about his right. The surplus should 
be put in the bankrupt's estate. However, if the proceed is not enough to settle the debt to the 
mortgagee, he has the right to share the unpaid debt with other ordinary creditors, Shdf U., 

vol. 3, p. 238; Mdwa, vol. 7, p. 445; Rdfi, vol. 5, pp. 18-19; Maqd S., vol. 4, p. 499. 
171 Shar M., vol, 3, p. 104; Kiffia, vol. 2, p. 169. 
172 Gham, p. 224. 
173 MuSd, P. 186; They are changeable and need to be feed causing the decrease of the estate 
of the bankrupt. 'Ilya M., vol. 6, pp. 35-36; The sale of animals should be done as soon as 

possible and the land would delayed up to two months. Vatt, vol. 5, p. 43; See also Dard ý., 

vol. 3, p. 360; In Alla, vol. 3, p. 133, it is stated that in case of immovable property, it is 

allowed to defer the sale up to two months in order to get a higher price; However. al-Ja'al-i 

suggests that the sale of immovable is allowed for more than three days. Ja'al, vol. 2, p. 149. 
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value. 174 The sale of a house may also be postponed if it is justified that the price is 

not its price or less than the market price. 175 

Moreover, the sale of lands and other assets may also be delayed until the 

price is right. The delay is also possible if delay creates more demand from people 

from other states as once they come to know about it the price increases. 176 

Apart from sale of the bankrupt's estate, the judge may sub-lease the vacant 

land rented by the bankrupt for any unused period. For example, the rent is paid for a 

period of one month and the debtor becomes bankrupt in the middle of the month. 

The second half-month may be sub-leased by the judge in order to increase the 

income of the estate, since the landlord cannot repudiate the lease contract in order to 

repossess .s property. 
177 

4.4.2 English and Malaysian Laws 

Contrary to Islamic law, English law provides two stages of sale of the 

bankrupt's estate. During the interval between bankruptcy order and the appointment 

of the trustee, the official receiver while acting as receiver or manager of the C 

bankrupt's estate is entitled to sell or otherwise dispose of any perishable goods 

comprised in the estate and any other goods comprised of the value which is likely to 

diminish if they are not disposed of. 
178 The law suggests that the sale of the C)c 

174 Shdf U., vol. 3, p. 239. 
175 Shdf U., vol. 3, p. 239; Imdm Mdtik says that the sale of house could be postponed for 

one to two months. See 'Ilya M., vol. 6, p. 35. 
176 Shdf U., vol. 3, p. 239; It is stated that sale of immovable property could be delayed for 

two months. Nfisd, p. 186. 
177 Anýd A., vol. 2, p. 196; Nawa M., vol. 14, p. 106. ' 
178 InsolvencyAct 1986, section 287(2)(b). 
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bankrupt's estate starts with the perishable goods and goods, of which value may 
diminish if they are not sold. 

After the appointment of the trustee, the sale of the bankrupt's estate becomes 

part of the duty of the trustee. The sale includes the goodwill and book debts of any 

business. 179 Te goodwill of a business has been held to include secret unwritten 

formulae used in it. 180 

The trustee may, subject to conditions and stipulation as to security by the 

creditors' committee or the court as thinks fit, accept deferred payment on the sale of 

any of the bankrupt's property. 18 1 The trustee is not bound, and cannot be compeUed 

to sell an asset of the estate, if the received offer is derisory. 182 

On top of that, the trustee may deal with any property comprised in the estate 

to which the bankrupt beneficially entitled as tenant in tail in the same manner of the 

bankrupt might have dealt with it. 183 He may also raise money by means of a 

mortgage or pledge of property comprised in the estate. 184 

Contrary to Islamic and English laws, in Malaysian law, duty to sell the 

bankrupt's estate is exercised by the Official Assignee. The sale includes all or any 

179 Insolvency Act 1986, section 314, Schedule 5, Part II, pa-ra 9; If the bankrupt operated a 
one-man business, such as plumber, carpenter or handyman, there may be in reality be no 
business that can effectively be sold out but it may be expedient for the bankrupt himself to 
continue in business subject to the restrictions imposed upon him by bankruptcy and making 
use of the tools of his trade as exempt assets. Grie, p. 107. 
180 See Re Keene [ 1922] 2 Ch. 475 CA. 
181 InsolvencyAct 1986, section 314, Schedule 5, Part I, para 3. 
182 See Kban v Offf cialReceiver [ 1997] BPIR 109 CA - 183 InsolvencyAct 1986, section 314, Schedule 5, Part 11, para 13. 
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part of bankrupt's property, good will of a business, book-debts and so on. The sale 

may be either by a public auction or private contract with the Official Assignee's 

power to transfer the property thereof to any purchaser. 185 The bankrupt does not 

have any right to have a motion for an order to restrain the Official Assignee from C 

selling by public auction as it is the duty of the Official Assignee to realise the 

bankrupt's assets for the benefit of creditors. Furthermore, the court wifl not interfere 

with the discretion of the Official Assignee even at the instance of a creditor, unless 

his actions are so utterly unreasonable and absurd that no reasonable man would so 

act. 
186 

The charges and expenses, connected with the sale by the auctioneer or agent 

of the Official Assignee, are to be paid from the proceeds of such sale. 187 The 

Official Assignee may give receipt for any money he receives to discharge the 0 

person paying the money from all responsibilities. 188 

The Official Assignee may, subject to the order of court, accept, as a C) 

consideration for the sale of any property of the bankrupt, a sum of money payable at 

a future time, subject to such stipulations as a security. 189 

Moreover, with sanction of the court, the Official Assignee may also 

mortgage, charge or pledge any part of the property of the bankrupt for purpose of 

raising money for the payment of the debts. 190 

184 IbsolvencyAct 1986, section 314, Schedule 5, Part 1, para 4. 
115 BmkrqptýyAct 1967, section 60(a). 
186 Re Cbe w Kem Kor (1957) 23 MLJ 34. 
187 Bankuptcy Rules 1969, rule 245. 
198 BmkrqptýyAct 1967, section 60(b). 
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4.5 Sale of Matrimonial House 

The bankrupt's house is considered as his most valuable possession because of its 

substantial value. There will be a conflict of interest between a bankrupt's family and 

creditor if the house is sold. The issue is whether the house is subject to sale. 

4.5.1 Islamic Law 

There are different views among Muslim jurists whether to leave or sell the 

bankrupt's house. The Malikis, 191 Vanbalis, 192 Ijanafis 193 
and one view of the 

Shafi'is 194 argue that the house should not be sold if it is the only house the bankrupt 

owns. They contend that the need for the house is similar to clothes that are a 

necessity. Therefore, if the bankrupt does not have a house then, one house should be 

rented for the bankrupt. 195 There is a legal rule on the issue, "The house, servant and 

transport which are necessary are not formed part of the bankrupt's estate". 196 

However, if the house of the bankrupt is to be a surplus or a matter of 

secondary importance, it should be sold. So, if the house is big, the judge may sell 0 

189 Bmkruptcy A ct 1967, section 61 (d). 
'90 Bankruptqy A ct 1967, section 61 (e). 
191 Dard S., vol. 3, p. 358. 
192 Qudd, *vol, 4, pp. 490 & 492- 493; Maqd S., vol. 4, pp. 536-537; Zark, vol. 4, p. 81; BahU, 

vol. 3, pp. 534-535. 
193 Fatj-. vol. 5, p. 62; Pirl, vol. 8, p. 95; Ijayd, vol. 2, p. 722; See also Lubn, p. 555; Maj, 4 
article 999, 
194 Shar M., vol. 2, p. 169; Nawa R., vol. 4, p. 145, The house should be left behind if it is 
proper and not excessive (],? iq); See also Qaly, vol. 2, p. 291 -, Ijayd, vol. 2, p. 721. 
195 Maqd K., vol. 2, p. 186; Maqd S., vol. 4, pp. 536-537. 
196 Raja, rule 130, p. 295. 
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that house and buy a suitable one for the occupation of bankrupt and his family. The 

balance of proceeds should be distributed to the creditors. "' 

A similar rule is provided in the MajallaA "[I]f the debtor has a large country 

house and a smaller one is sufficient. for him, such country house should be sold and 

a suitable dwelling purchased from the sum realised, and the balance given to the 

creditors. " 198 This provision does not mean all proceeds from the sale should be 

given to the creditors and the bankrupt should stay in a rented house. ' 99 If he dies, the 

house should be sold because the rights of creditors override that of the he rS. 
200 

If the bankrupt has two houses, then the judge must sell one of them. 201 But, 

on the contrary, a house should be bought or left to the bankrupt in a case where the 

creditor, with a right to take it, wishes to own the house. 202 

However, lmdm Ma-lik-2()3 and the majority of the Shafi'is 204 maintain that the 

house should be realised and sold, even if it is a necessity. It forms a part of the 

bankrupt's estate. This is based on the HadTth referring to a man who bought fruits 

and suffered loss through damage. Thus, his debt increases. So the Prophet (S. A. W) 

requested the people to give him charity but that was not enough to pay the debt in 

197 Raja, p. 295; Zark, vol. 4, p. 82; Dasli H., vol. 3, p. 270; ýdw!, vol. 2, p. 129; Mard, vol. 

5, p. 303; Maqd S., vol. 4, p. 537; BahU, výl. 3, p. 434. 
'9' Maia, article 999; See also 'Ayff S., vol. 1, p. 224; Afen, vol. 2, p. 443; Zay], vol. 5. P. 

200. 
199 Uayd, vol. 2, p. 722. 
200 Lubn, p. 555; See also Mu4a, vol. 2, p. 358. 
201 Dard S., vol. 4, p. 358; Zark, vol, 4, p. 8 1. 
202 Tagh, vol. 1, p. 397. 
203 Mawd, vol. 5, p, 42. 
204 Sh5f U., vol. 3, p. 232; Ma-wa, vol. 7, pp. 462-463; Ghaz W., p. 139; Ghaz S., vol. 4. p. 

15; Sayli, p. 371; Fash, p, 147. 
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full. Consequently, the Prophet (S. A. W) said to his creditors, "Take whatever you 

find and there is nothing else for you than ffiat.,, 205 

The contention on the house as a necessity like clothes is rejected, but not the 

clothes for the bankrupt needs clothes. Furthermore, according to the custom, renting C 

a house is acceptable but renting clothes is not. 206 

The first view seems more acceptable as the house is a necessity for the 

protection of one's self and family, and selling it causes a harm that the Islamic law 

prohibits. To this effect, the Prophet (S. A. W) is reported to have said, "There should 

be neither harming nor reciprocating harm, if a person harms the other, Allah harms 

him and if a person causes trouble to other, Allah causes trouble for hiM. 11207 

Furthermore, it is the obligation of the husband to provide and the right of the wife 

and children to have a suitable matrimonial home as the Qur'j7n states, "Lodge them 0 

(the divorced women) where you dweR, according to your means, and do not treat 

them in such a harmful way that they be obliged to leave. , 208 The fact that this is Cý 

obligatory for divorced women indicates by analogy that the same should apply to 

marriod women. 
209 

It is also part of the liability of the husband to make sure that his family is 

protected. The shelter should be provided accordingly. This liability is clearly 

205 Musl, vol. 3, p. 1191(no. 18); Bagha, vol. 4, pp. 341-342(no. 2128); Bayh, vol. 6, pp. 49- 

50. 
206 Mdwa, vol. 7, p. 462; According to al-Asnaw-1, renting house is much easier, See 'U, ill v, 

vol. 2, p. 290. 
207 Daru, vol. 2, p. 56 (no. 3060); See also Nawa T., pp. 106-107(no. 32). 
208 AI_QUrjU, siZr,? t &I-T,? Ij-q, 65: 6. 
209 Alam, p. 114. 
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provided by the HadTth, "Everyone 
& of you is responsible (for his wards). A man is a 

guardian of his family and responsible (for them). Beware! All of you are guardian 
210 

and are responsible (for your wards). Moreover, providing a suitable house is not 

only liability but also a trust that has been emphasised by Islam, as the Qur, in states, 

"Verily! Allah corrunands that you should render back -the trust to those, to whom 

they are due. , 211 Provision of matrimonial house is an integral part of trust the 

husband should provide. 

4.5.2 English and Malaysian Laws 

English law allows the sale of a dwelling house. 212 This is because it forms 

part of the bankrupt's estate that vested in the trustee. The possession of the house is, 

nevertheless, subject to some restrictions such as spouse's right of occupation is a 

charge on the estate continues to subsist that binds the trustee of the bankrupt and 

persons deriving title under that trustee. 213 The possession, too, is subject to rights of C 

occupation of a bankrupt and any persons under the age of eighteen. 214 

Sale of the house is also difficult to be carried out where a bankrupt and his 

spouse or former spouse are joint owners, and a trust for sale has arisen. The trustee, 

therefore, has to apply to the bankruptcy court for an enforced sale 215 under section 

14 of the Trust of Land and Appointment of the Trustees A ct 1996216 or section 33 

210 Bukh, vol. 6, p. 146. 
211 A]-Qur'j-n, sDrýat al-Nisj-' , 

4: 58. 
212 "Dwelling house" includes any building or part of a building which is occupied as a 
dwelling and any yard, garden, and occupied with it. InsolvemyAct 19S6, section 3850). 
213 InsolvencyAct 1986, section 336(l)(2)(a); For detail discussion, see Dave I., pp. 2-15. 
214 
215 

InsolvemyAct 1986, section 337(l)(2). 

216 
IflsolvencyAct 1986, section 336(2)(b). 
IusolvencyAct 1986, section 335A(2)(b). 
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of the Family Law Act 1996217 On such an application, the court has a general 

discretion. The court can consider all the circumstances (including the interests of the 

2 family and creditors and the contribution of either party towards the bankrupt); 18 but 

if it is made more than one year after the vesting of the property in the trustee in 

bankruptcy, it will be the interests of the creditors that will prevail unless there are 

exceptional circumstances. 219 

The exceptional circumstances include 'hardship' upon an elderly lady, the 

mother of the bankrupt, by her being forced to leave her home of forty years 

standing, 220 very poor health in that the person suffers from a chronic renal failure 

221 
and chronic osteoarthritis, resulting great difficulty to walk suffering from C 

inoperable cancer with life-expectancy of six months that needs of a carer 222 and 

wife recovering from cancer would adversely affected by prospect of having to leave C 

home. 223 In such exceptional circumstances, the order may be vaned. The court may 

order sale and vacant possession but impose a condition to postpone the sale up to 

one year. 
224 

However, it is not an exceptional circumstance if the fact shows that the wife 

with young children faces eviction and will be rnade homeless. 225 

217 InsolvencyAct 1986, section 336(3). 
218 InsolvencyAct 1986, section 336(4). 
219 InsolvencyAct 1986, section 336(5). 
220 Moll and W 0111 ' It v Re Mott (A Bankrupt) ex parte Trustee of the Property tb e BdnkruPt Ic 
[1987] CLY 212. 
221 CJaqgbto. D v Cbar&ambous [1998] BPIR 558; For commentary of the case, see 13all. pp. 
205-206. 
222 Re Bremner (A Banlaupt) [ 1999] 1 FLR 912. 
223 Judd vBro wn, Re Bankrupt (Nos 9587and 9588 of 1994) [199911 FLR 360. 
22' Re Ra val [ 199 8]2 FLR 718. 
225 Re Citro (Domenico) (A BaWaqpt); Re CjLro (CaMlifle) (A BankrupO [ 199 11 1 FL R71. 
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The sale of house is also subject to the equitable principle of an irrevocable 

licence given by the bankrupt to a relative. In Re Sharpe (A Bankrupt) Ex parte the 

Trustee of the Banb-upt v. Sharpe and Another , 
226 a bankrupt purchased a house 

with the help of his aunt as part of an arrangement whereby the aunt was to live with 

the bankrupt and his wife in the property. The trustee contracted to sell the property 

with vacant possession to a purchaser. The aunt made a claim, clairrýing either a 

beneficial interest under a resulting trust or alternatively a right tinder irrevocable 

licence to occupy the property until the repayment of the loan. It was held that the 

aunt had an irrevocable licence to occupy the house until the loan was paid. 

Furthermore, the aunt's irrevocable licence was not merely a contractual licence but 

arose under a constructive trust and as such conferred on her an interest in the 

property binding on the trustee in bankruptcy. Therefore, the trustee took the 

property subject to the aunt's irrevocable licence. 

The trustee may apply to the court for an order to impose a charge on any CI 

property comprise in the bankrupt's estate which is occupied by the bankrupt or his 

spouse for the benefit of the bankrupt's estate. This is done in circumstances where 

the trustee is not able to dispose of the bankrupt's interest in a dwelling house by the c 

of the administrat' 
227 

time he has completed the remained on of the estate. This is a 

tilt of the balance more in favour of the bankrupt and his fan-ffly when it comes to 

seDing the fan-ffly house. 228 

226 [198011 All ER 198. 
227 Insolvency Act 1986, section 313(l). 
228 Seal, p. 367. 
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Similar to English law, in Malaysian law, the house is part of the bankrupt's 

estate that is subject to sale. This is because upon the adjudication, all property of the 

bankrupt are vested in the hand of the Official Assignee. 229 But where the Official 

Assignee fails to sell the house, he may mortgage, charge or pledge it for the purpose 

of raising money for the payment of the debts. However, this right is subject to the 

order of the court. 
230 

4.6. Maintenance 

The issue is whether certain amounts of money should be set aside for 

maintenance of the bankrupt and his dependants during the period of realisation. 

4.6.1 Islamic Law 

During realisation and before distribution, the judge must retain some of the 

proceeds from the sale for the payment of maintenance to the bankrupt, as 

maintenance is a basic necessity (al-ýJjah al-aýKjý). 231 In other words, the 

bankrupt should be left in possession of compulsory maintenance (a]-nafaqah al- 

wjjWbah), which is sufficient for his, needs, 
232 his Wife'233 children and poor 

parent. 234 According to the view of Imams 1janaff, Malik, al-Shafi'-i and Aýmad, the 

maintenance (aj_Dafaqah)235 of the bankrupt and his dependants 236 is obligatory. 

229 BaLtATuptcyAct 1967, section 24(4). 
230 Baflkruptqy A ct 1967, secti on 61 (e). 
23 1 Another example of a basic necessity is a marriage. So, the wife could share the estate of 
the bankrupt for her alike dowry if she gets married with the bankrupt. Ijayd, vol. 2, p. 732. 
232 M-usd. p. 186. 
233 The maintenance is for the wife who marries with the bankrupt before the bankruptcy 

order and not after that. Raml N., vol. 4, p. 327. 
23' Hatt vol. 5, p. 47; Dard S., vol. 3, p. 277; See also Mawd, vol. 1, p. 269. 
235 ' *"' 

The term a]-ma'gvab is used by some Muslim jurists to include maintenance, clothinc- 
(kiswab) and shelter (sukfli) to the bankrupt and his family. See Ansd T., p. 85. 
236 The maintenance of the wife who get married to the bankrupt before the bankruptc. v order 
and not after that. Raml N., vol. 4, p, 327. 
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237 There seen-is to be no knowledge of other views besides this one. Tlýs is also due 

to the fact that the maintenance is one of the necessities that is not affected by the 

interdiction involving an other party. This case is similar to that of the payment of 
(rna&n2ithj 

. 
238 dowry that does not exceed an alike dowry 1) 

Furthermore, the Hanafis observe that the maintenance for the bankrupt and 

his dependants is the basic needs to be given priority over the creditors' rights. 239 
Cý Al- 

SulamT says, "(H)is interest as regards to maintenance of himself and his depenckints 

[from the day of bankruptcy declaration until the repayment of the debt] is given 

priority over the interest of his creditors. , 24" The priority is based on the I. -lad7th 

referring to, "A person from the Banu 'Udhra set a slave free after his death. This 

news reached the Prophet (S. A. W) who consequently asked, "Do you have any 

property besides it? " He said, "No. " Upon this the Prophet (S. A. W) said, 'Wbo 

would buy it from me? " Nu'ayrn bin Abd Allah bought it for eight hundred dirbams 
C) c 

and brought it to the Prophet (S. A. W) who returned it to the owner. As a consequent, 

the Prophet (S. A. W) advised imperatively, "Start with your own self and spent it on 

yourself, and if anything left, it should be spent on your family, and if anything left, c 

it should be spent on your relatives and then Eke this and like this". -- Another 

, VaSth on this point states, "The best alms given are those when you are r1ch; and 

you should support your dependants first. , 242 

237 Jayy, vol. 1, p. 223; This is contrary to the view of Ibn Kindnah who rnalntains that the 

maintenance should not be left at all. See Qard, vol. 8, p. 166. 
238Ghaz, vol. 2, p. 248. 
239 Marg, vol. 3, p. 286; 'Ayn! S., vol. 1, p. 224; Afen, vol. 2, p. 443; Mawd, vol. 1, p. 369. 
240 Sula, vol. 1, p. 79. 
241 MUS I, vol. 3, pp. 692-693(no. 41). 
242 

Bukh, vol. 6, p. 189. 
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According to Ab-u- YUsuf and Muhammad al-Shayban-i, the maintenance is 

paid from the bankrupt's assets. 243 The Majallah has laid down the same rule, "The 

maintenance of the bankrupt and persons dependent upon him for support should be 

paid from the assets of the bankrupt during the period of interdiction', 244 
for the 

bankrupt still has the ownership of the property. 245 

The maintenance is for a period of few days or a month according to Imam 

Malik and his followers. They are of the opinion that it is for two or three days, an 

assumed duration of the bankrupt's ill health . 
246 Al-Dard-ir suggests that the 

maintenance period should be according to what the judge sees suitable and 

sufficient for the bankrupt until he starts eamina a livelihood . 
247 But the Sha-fi'is says 

that the maintenance begins from the day of bankruptcy declaration until the 

repayment of the debt. 248 Whereas, the Uanbalis' view maintains that it is to the end 

of distribution. 249 

The application of maintenance is based on a suitable maintenance for 

insolvent persons (al-mu'sjign) according to most of the Shafi'-1 jUriStS. 250 This is in 

contrary to one view of the Shdfi'is that asserts that the maintenance is for solvent 

243 RvY, vol. 5, p. 63. 
244 

MqjB, article 1000. 
245 Zark, vol. 4, p. 81. 
211 Mawd, vol. 5, p. 47. 
247 Dard S., vol. 3, p. 270: See also 'Ilya M., vol. 6, p. 47. 
248 Shar M., vol. 3, p. 109; Ku-ha, vol. 2, p. 172; Ghaz W., p. 139. 
249 

Bahii , vol. 3, p. 434. 
25() Mha, vol. 2, p. 172; M4a, vol. 2, p. 290; Imdrn at-Shdfi'-i says "the payment of dailý- 

maintenance to the bankrupt and his dependant is the minimum maintenance that enouvh for 

them. ", Shdf U.. vol. 3, p. 232; See also Nawa R., vol. 4, p. 145; al-Maqdjs! maintans that 
the maintenance for the bankrupt is the minimum maintenance of his personal status 'Aithin 

reason and for the wife is [includes children] is maintenance that is obliged upon him in his 

personal status. Maqd S., vol. 4, p. 538; See also Bah-u, vol. 3, p. 434, in which it is stated 
that the maintenance is with good manner. 



198 

I 
persons (a]-miWrUn) - 

251 The first view appears the better of the two inasmuch as it 

corresponds to the injunctions of the Qur'j-n, "No person should bear a burden laid 

on him greater than he can bear. 11252 and "Let the rich man spend according to what 

Allah has given him. Allah puts no burden on any person beyond what He has given 

him. Allah will grant him after hardship, ease. , 253 Moreover, if the second view is 

accepted, it would cause hardship to the bankrupt, for him to get extra amount of 

money is a burden. 

The maintenance would not be left to the bankrupt if he is able to work to 

support himself and his family, for his income is sufficient for it. 254 However, if there 

is an extra income from the employment, the bankrupt, after deducting the expenses C 

the maintenance, should hand over the balance to be distributed to the creditors. 255 

Similarly, this rule corresponds to the extra expenses withdrawn from a private 

endowment (waqfahli). 256 

On the other hand, if the bankrupt were not able to work for income, the 

maintenance would be paid accordingly during the period of bankruptcy order. 257 lie 
C 

and his family should be supported by the Muslim common fund (bayt al-mjý Ux 

all poor people. If there is no Muslim common fund, they must be supported by the 

Muslim community. 258 This social responsibility should be practised in order to 

251 See Shar M., vol. 3, p. 109; Maha, vol. 2, p. 290. 
252 A]-Qu, r'j-n, s&, atal-B,? qamb, 2: 233. 
253 A]-Qur'j-, ri, sEratal- Tali-q, 65: 7. 
254 Maqd K., vol. 2, p. 187; Maqd S., vol. 4, p. 539; Fayr, p. 71, An§d T., p. 85; 'llyaNt., vol. 
6, P. 47. 
255 Shar, vol. 2, p. 170. 
256 Lubn, p. 555. 
257 Maqd K., vol. 2, p. 187; Fayr, p. 71, Anýd T., p. 85. 
258 Nfisr, p. 408. 
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uphold justice in the society. It is unethical to leave the bankrupt begging for food to C 

support his family. 

4.6.2 English and Malaysian Laws 

However, there is no specific provision under English Bankruptcy Law that 

requires the trustee to set aside a certain amount of money from the proceeds of sale 

of the bankrupt's estate for the payment of aHowance or maintenance for the 

bankrupt himself and his family. For the maintenance, the bankrupt is allowed to 

retain some amount of money from his salary or his personal earnings as may be c 

necessary for himself and his family. 259 

Malaysian law, on the contrary, provides that the Official Assignee, as he C 

thinks just, to use his discretion to provide aHowance of maintenance for the 

bankrupt and his farnily. 260 The allowance shall be in money unless the creditors, by 

a special resolution, detemýine otherwise. 261 

TI-iis right of the Official Assignee is also subject to any general or special C 

directions which the court may give. The Official Assignee, while in the possession 

of the property of a debtor, may make for the bankrupt such an allowance out of the 

property for support of himself and his family as may be just. In fixin, the amount of C 

such allowance, the assistance rendered by the debtor in the management of his 
C 

business or other affairs may be taken into account. 262 

2'59 See b7solvency Act 1986, section 3 10. 
260 BankruptcyAct 1967, section 68(2). 
261 Bankrvptýy Rules 1969, rule 246. 
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4.7 Liability for Destruction of Bankrupt's Estate 

Who is liable for the destruction of bankru 's estate during the time of Pt C 

realisation? 

4.7.1 Islarr& Law 

According to the Shdfi iS, 263 Hanafis, 264HallbaliS, 265 
and Ifnam Malik, 266 a 

bankrupt is liable for any damage to the bankrupt's estate during realisation. The 

judge or his trustee is not liable as he acts on the bankrupt's behalf. The principle is 

similar to the principle of agency where the principal is liable for the act of the 

agent. 267 So, if the judge or his trustee sells the bankrupt's estate, the contractual 

right is on the bankrupt. The judge is not responsible if the contract is held back from 

the buyer. The buyer must refer to the bankru t and not to the judge. 268 

Accordino, to one view of the Shdfi'is 269 the bankrupt's liability applies 0 

notwithstanding whether he is alive or dead. This is contrary to one view of the 

Matikis that maintains that the liability is on the creditors upon the death of the 

bankrupt because of the difficulty on other parties to determine them. 270 

One view of the Malikis restricts the bankrupt's liability if the damage C 

happens before the sale of the bankrupt's estate, for the debts are still his 

262 BxilauptcyRule 1969, rule 256. 
263 Shdf U., vol. 3, p. 239; Mdwa, vol. 7, pp. 449 & 465. 
264 Hayd, vol. 2, p- 72 1; S ee Mif wa , vol - 7, p. 46 5. 
265 ýUdjj, 

vol. 4, p. 494; al-Maqd S., vol. 4, p. 540; BahU, vol. 3, p. 435. 
266 Anas K., vol. 4, p. 157; See also Qard, vol. 8, p. 191; Rush M., vol. 2, p. 325 
267 Mdwa, vol. 7, pp. 449 & 465, 
268 Hayd, vol. 2, p. 721; See Mdwa, vol. 7, p. 465. 
269 jdf 

270 
1, vol. 5, p. 19; Nawa R., vol. 4, p. 142. 

Qard, vol. 8, p. 19 1. 
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responsibility. Whatever loses after the sale, the liability is on the creditors as the 

sale is for their benefits. Moreover, there is no relationship between the judge and c 

bankrupt during this time. 27 1 Likewise, another view of the Malikis restricts the 

liability on the bankrupt, (a) if the damage is on the merchandise 272 or (b) if the 

creditors' debts are assets but the bankrupt's estate are merchandýse. 273 

In addition to the above discussion, according to IMdM Ma lik274 the creditors 

are liable if they have entrusted the property to the judge. This is based on the fact 

that the judge is their agent. Possession of an agent is a possession of a principal. 

Accordingly, In-ýirn Mdlik says that the creditors are also liable in these following 
t, 

situations: (a) if the judge sold the bankrupt's estate for the benefit of the creditors, 

then the proceeds are lost, 275 (b) if the estate is realised and sold but destroyed before 

distribution, 276 (c) if a person bought a thing from a bankrupt that has a defect and 

returns it back because it is sold for their benefits and they accept it, 277 and (d) if the 

creditors accept it. This is not unlike the liability of the price on the mortgagor until 0 

the mortgagee receives it. 

4.7.2 English and Malaysian Laws 

Under English law, the trustee may be liable for any damage caused by him. 

The court may order the trustee, for the benefit of the estate, to repay, restore or 

account for money or other property plus interest at such rate as the court thinks just, 

27 1 Nama, p. 420. 
272 Dasli Ij., vol. 3, p. 277. 
273 Qard, vol. 8, p. 191; Rush M., vol. 2, p. 325; See also Dasli 1.1- vol. 3, p. 277. 
274 Qard, vol. 8, pp. 191-192. 
275 Anas K., vol. 4, p. 157 
276 Anas K., vol. 3, p. 338; Nama, p. 420. 
277 Anas M., vol. 3, pp. 337-338. 
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but after satisfying that (a) the trustee of a bankrupt's estate has nýsapphed or 

retained any money or other property comprised in the bankrupt's estate, or (b) a 

bankrupt's estate has suffered,, any loss in consequence of anY misfeasance or breach 

of fiduciary or other duty by a trustee of the estate in carrying out of his function. 278 

The order is upon the application of the official receiver, the Secretary of 

State., a creditor or the bankrupt himself (the bankrupt's application is subject to the 
279 leave of court) . 

There will be no liability to the trustee: (a) if the property that he has seized 

or disposed of properties belonging to a third party or (b) if the trustee believes and 

has a reasonable ground for believing in his entitlement to the seizure or disposal of 

property. He is, nevertheless, liable if he acts negligently. 280 

Likewise, under Malaysian law, the Official Assigmee or any person acting C 

under his direction is not liable personally in any action or proceeding in respect of 

anything done or intended or omitted. This, however, allows any person agarleved cc 

by the acts to apply to the court for direction. The court may thereupon give such 

directions or make such order, as it thinks fit. 281 

The costs, damages and expenses which the Official Assignee may have to 

pay, shall be paid out of the estate of the bankrupt in respect of anything done or C 

278 Insolvency Act 1986, section 304(t). 
279 InsolvencyAct 1986, section 304(2). 
290 InsolvencyAct 1986, section 304(3). 
281 Bank-uptcy Act 1967, section 74. 
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default made by him when acting or in bona fide. He should have a reasonable belief 

that he is acting in pursuance of law or in execution of the power given to hiM. 282 

4.8 Sununary 

Islamic, English and Malaysian laws maintain that the estate of the bankrupt 

must be realised in order to settle the debts. These three legal systems provide a wide 

concept on the bankrupt's estate including most items of value that belong to the C 

bankrupt. 

There are, however, differences and sin-fflarities between the three systems. 

Malaysian law considers "reputed ownership" property as a part of the bankrupt's 

estate. Neither Islamic nor English law recognises such a principle. The property 

owned by the bankrupt under English law is at the time of the bankruptcy order 

compares to Malaysian law at the actual moment of the day when the act of 

bankruptcy is cominitted. 

The three legal systems also consider after acquired property as part of the 

bankrupt's estate. The difference between these three systems is only that English C 

law requires the trustee to write a notice claiming the benefit for such property, 

whereas Malaysian law vests automatically such authority in the Official Assignee. 

More to this, an income of the bankrupt may form part of the bankrupt's 

estate as concurred by the three legal systems They differ in that English and 

282 B, 2nkrqTtCYR-uJes 1969, rule 267(l). 
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Malaysian laws require the trustee and the Official Assignee respectively to apply to 

the court for direction. 

The realisation is part of the duty of the judge under Islarnic law. In contrast, 

the trustee and the Official Assignee carry out this duty under English and Malaysian 

laws respectively. These two systems, in certain circumstances, require the 

realisation to be completed with the leave of the court or sanction of the creditors. 

The realisation of bankrupt's estate is, nevertheless, subject to inability to 

include certain types of property known as exempt assets which include clothes, 

foods and the like. All three systems concur on the exclusion of such assets because 

they are necessities. The value of particular assets must not exceed five thousand 

ringgits as provided by Malaysian law. Neither Islan-& nor English law lin-ýits the 

value of the exempt assets, but the categories of exempt assets under English law C 

seem to be more expensive than the other two legal systems. The inclusion of a C 

vehicle as an exempt asset supports this argument. Hence, a vehicle is not considered 

as an exempt asset under Islamic and Malaysian laws. 

Islamic and English laws, nevertheless, allow certain expensive exempt assets 

to be realised and sold. This right may only be exercised after a suitable replacement 

is made. 

Under Islai-nic, English and Malaysian laws, such realisation is not applicable 
C) 

to the bankrupt's properties that are subject to the right of the third party. They 

include the property subject to mortgage, charge and lien. In addition to such assets. 
C 
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property subject to trust also cannot be realised due to the part that the ownership of 

the third party is attached to it. 

Ali three legal systems allow a future payment sale but differ in the required 

condition. Islamic law requires the judge to get permission from the bankrupt and 

creditors before concluding such sale. Whereas, English law warrants a sanction 

from the creditor's committee or the court. 

The matrimonial home is subject to sale according to one view of Muslim 

jurists. This view is similar to English and Malaysian laws. The sale under English 4ý 

law is subject to restrictions such as rights of occupation, trust of sale and equitable 

principle of irrevocable license. If the trustee is unable to dispose of the house, he 

may apply to the court to impose a charge. 

During realisation, Islamic law requires the judge to set aside a certain 

amount of money from proceeds of sale of the bankrupt's estate for payment of 

maintenance to the bankrupt and his dependants. However, English law provides no 

such requirement. Malaysian law gives a discretionary power to the Official 

Assignee to provide allowance for maintenance to the bankrupt and his faMily. 

Moreover, in realising the bankrupt's estate, the jude under Islamic law is 

not liable for any damage caused by him in carrying his duty. Sii-rularly. English and C 

Malaysian laws do not burden the trustee and the official Assignee for any damage 

caused without their negligence. 
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CHAPTER FIVE 

DISTRIBUTION OF AVAILABLE ASSETS 

Distribution connotes "the process of dividing up and giving out something, 

for example money, when it is shared by a number of people. "' It takes placed after 

the completion of realisation and sale of the bankrupt's estate. Hence, this chapter 

analyses the concept of distribution under Islarr&, English and Malaysian laws. It 

discusses whether there is priority of distribution to certain groups of creditors. It 

determines the issue on distribution to the late claimant. Finally, the position of wife 

in sharing the bankrupt's assets is elucidated. 

5.1 Concept of Distribution 

Distribution constitutes one of the vital elements of the bankruptcy procedures. 

Without distribution, no settlement and payment of the debts would be made 

possible. 

I Islarrý c law 

Distribution of proceeds from the sale of the banýrupt's assets to the creditors 

is one of the functions of the judge under Islamic law. This is based on the ýJadihý 

stating, "The Prophet (S. A. W) had prevented Mu'adh [whose debts are more than his 

assets] from disposing of his property, and sold the property and distributed the 

proceeds to the creditors. ,2 

1 Encg p. 547. 
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The Vadi-th suggests that the judge is ultimately responsible for distributing 
c 

the proceeds of sale amongst the creditors according to the acts of the Prophet 

(S. A. W), as a judge, during his lifetime. This responsibility is carried out soon after i 

all the assets are realised and sold. 

The principle of distribution is further supported and explained by the 

decision of 'Urnar ibn al-Khattdb who says, "Whosoever has debt against him [the 

bankrupt], let him come to us tomorrow and we will divide his property between his 

0 
creditors . The decision indicates that it is a duty of the judge to distribute the 

bankrupt's assets to the creditors. It also shows that a public announcement must be 

made before the commencement of the distribution so as to allow the creditors to 

prove their debts. Furthermore, 'Umar's decision encourages that the distribution has 

to be carried out and to complete as soon as possible. This is to ensure that the 

bankrupt is released from the obligation and the creditors receive their portion of 

debts quickly. 4 

A postponement of distribution is, therefore, not allowed in avoidance of 

injustice against the creditors. 5 There are however exceptions for the postponement if 0 

the sums of the realised assets are too small and, thus, are impossible to distribute. 6 

7 
The postponement is permitted, too, in the event of the bankrupt' s death . This is 

2 Ddru, vol. 2, p. 20(no. 4505); Bayh, vol. 6, p. 48; Shaw, vol. 5, p. 340; ljdki. vol. 2, p. 58- 
3 Anas M., p. 547; See also Bagha, vol. 4, p. 342; Bayh, al-vol. 6, p. 49, 
4 Raml N., vol. 4, p. 32 1; 'Umay, vol. 2, p. 289; K-uha, vol. 2. p. 169. 
5 Bahli, vol. 3, p. 432. 
6 Nawa T., p. 5 1; Anýd A., vol. 2, p. 190. 
7 Mu-sd, p. 186. 
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because death causes discontinuity Of the liability in particular when the bankrupt 

owes some debts. 8 

The distribution of the bankrupt's assets is for creditors who can establish 

their rights either through evidence or admission of the bankrupt made before his 

bankruptcy to the non-disputable creditors (family members, close relatives and 

friends). 9 Thus, the creditors are not allowed to share the bankrupt's assets during the 

bankruptcy procedures if they fail to prove their debts accordingly. 

In addition to the above rules, the judge must set aside certain amount of 

monies to meet portions of the absent creditors as In-id m Ma lik maintains. 10 

5.1.2 English and Malaysian Laws 

English law, on the contrary, confers the duty of distribution of the 

bankrupt's assets on the trustee. " The trustee has to declare and distribute the 

dividends 12 when he has sufficient fund at his disposal, provided that he retains 

13 
certain sums as necessary for the expenses of the bankruptcy. He must give notice 

of his intention by public advertisement to all known creditors who did not prove 

their debts. 14 This notice must specify a date, not less than twenty-one days from the 

8, Ilya M., vol. 6, p. 37; Ijatt, vol. 5, p. 43; Khur, vol. 5, p. '272; See also Zarq Z., vol. 5, p. 

272. 
9 Rush M., vol. 2, p. 319. 
10 Anas K., vol. 4, p. 118. 
11 Insolvency Act 1986, section 305(2); 'The trustee", in relation to the bankruptcy and the 

bankrupt, means the trustee of the bankrupt's estate. InsolvencyAct 1986, section 385(l). 

12 Dividends are the payments made by the trustee to the proving creditors. 
13 InsolvencyAct 1986, section 324(l). 
14 InsolvencyAct 1986, section 324(2); Insolvency RvIes 1986, rule I1 -20)(14 
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date of the notice, which constitutes the last date for lodging of proof by creditors as 

participants in the dividends. 15 

The notice is necessary, if the trustee is unable to pay any dividend, stating 4-1 

whether no funds have been realised, or that they have all been allocated for 

defraying the administrative expenditure. 16 Moreover, the trustee must give notice in 

the event he wishes either to declare a final dividend, no dividend or further 

dividends will be declared. 17 

In addition, the trustee should set aside funds to cover, (a) provable debts to 

creditors who may not have sufficient time to tender and establish their proofs by 

reason of the distance of their places of residence, (b) provable debts which have not 

been determined, and (c) disputed proofs and claims. 18 

The trustee is authorised to divide the bankrupt's property in its existing form 

among the creditors according to its estimated value in special circumstances. Such 

authorisation is exercised with the permission of the creditors' committee. 19 

For the execution of distribution, every creditor proves his debt by deliverins, C 

or posting to the official receiver acting as receiver and manager, or to the trustee if 

one has been appointed, a written claim to the debt in the form known as a proof of 

15 InsolvencyRales 1986, rule 11.2(2). 
16 lflSolVenq y Rules 1986, ru Ie 11.7. 
17 InsolvencyAct 1986, section 330(l). 
"' InsolvencyAct 1986, section 324(4). 
'9 InsolveacyAct 1986, section 326(l). 
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debt. 20 Such a documented proof must be verified by an affidavit that must be signed 

by the creditor or someone authorised on his behalf2l if the official receiver or the 

trustee so requires. 22 

This proof may be admitted for dividend either for the whole amount claimed 

by the creditors or in part. If the trustee rejects a proof in whole or part, he must 

prepare a written statement of his reactions of doing so. 23 If the creditor is 

dissatisfied with the decision of the trustee, the court may, on the application of the 

creditor, reverse or vary the trustee's decision. 24 

For a secured creditor, he may prove for the balance of his debt if he realises 

25 his security. He may, however, prove for his whole debt, if he voluntarily 

surrenders his security for the general benefit of creditors. 26 

Neither the judge nor the trustee is responsible for distributing the bankrupt's 

assets under Malaysian law. The Official Assignee performs the distribution. T. s 0 

responsibility is carried out with convenient speed. The Official Assignee must 

20 Insolvency Rules 1986, rule 6.96(l)-(3); The following matters must be specified in the 

proof of debt, (i) the creditor's name and address, (ii) the total amount of his claim at the 
date of the bankruptcy order, (iii) whether or not that amount includes outstanding 

uncapitalised interest, (iv) whether or not the claim includes V. A. T, (v) whether the whole or 

any part is preferential, (vi) particulars of how and when the debt was incurred by the 
debtor, (vii) particulars of any security held, (viii) the name, address and authority of the 

f) In en eI ru le 
person signing the proof (if other than the creditor himsel so1v cy R ul s 9S6,6 

. 98(l). 
21 Insolvency Rules 1986, rule 6,96(3). 
22 Insolvency Rules 1986, rule 6.99(l). 
23 InsolvencyRules 1986, rule 6.104. 
24 Insolvency Rules 1986, rule 6.105(l). 
25 Insolvency Rules 1986, rule 6.109(l). 
26 Insolvency Rules 1986, rule 6.109(2). 
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declare and distribute dividends amongst the creditors who have proved their debt, 

subject to the retention of certain sum as necessary for the cost of administration. " 

The Official Assignee must give notice of his intention to do so, not more 

than two months before declaring dividends in the Gazette and at the same time to all 

known creditors mentioned in the bankrupt's statement of affairs who have not 

proved their debts. Such a notice shall specify the latest date, not less than twenty- 

one clays of the notice, for lodging proof. 
28 

The proof of the debts may be lodged as soon as after the making of a 

receiving order, 29 by delivering or sending through the post in a pre-paid letter to the 

Official Assignee on an affidavit verifying the debts. 30 The affidavit must contain the 

particulars of the debt in a statement of account and specify the vouchers, if any. 31 It 

must state whether the creditor is secured or not. 32 

For a secured creditor, he must state in his proof the particulars of h1s 

security, the date when it was given and the assessed value. 33 If the rules are not 

complied with, the secured creditor shall be excluded from all shares in any 

31 dividends. 

27 Bar1kruptcyAct 1967, section 62(l). 
28 Bwkrqptqy Rules 1969, rule 191(l). 
29 

3 
BJakrqTtqyAct 1967, section 42, Schedule C, rule I. 

0 BankruptcyAct 1967, section 42, Schedule C, rule 2. 
31 BgLzkrvptqy Act 1967, section 42, Schedule C, rule 4. 
32 BankruptcyAct 1967, section 42, Schedule C, rule 5. 
33 Bankruptcy Act 1967, section 42, Schedule C, rule 11 - 34 BamkruptcyAct 1967, section 42, Schedule C, rule 16. 
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The Official Assignee is permitted, in special circumstances, to distribute the 

bankrupt's property in specie amongst the creditors according to its value. This right 

may be carried out only with an order of the court. 35 

Apart from the duty of distribution, the Official Assignee must make 

provision for (a) provable debts of creditors whose residences are distant causing 

them having insufficient time to tender and establish their proofs, (b) debts provable 

in bankruptcy that are not yet determined and, (c) disputed proofs and clai MS. 31 

5.2 Priority of Distribution 

There are various categories of creditors who share the bankrupt's estate. The 

question arises as to the order of distribution between them. 

5.2.1 Islarr& Law 

Islamic law recognises that certain categories of the creditors are given C 

preference over the others. The distribution of payment starts with the mortgagee (al- 0C 

murta&n) according to the value of the mortgaged property, for he is considered as a 

secured creditor. Moreover, this is because he has more right to the price of 

mortgaged property over other creditors. His right is attached to the mortc:,, aoed 

property and liability of mortgagor contrary to the creditors who only have right over 

liability and not to the property. Therefore, the right of mortgagee is stronger than C; c 

other creditors. This priority is also one of the advantages of mortga ge. 37 Ibn 
CCC 

35 Baakruptqy Act 1967, section 61(i). 
36 BankruptcyAct 1967, section 64(l)(2). 
37 Qudd, vol. 4, p. 448; Maqd S., vol. 4, p. 541; al-Maqdis! suggests that the distribution to 

cc 
the mortgagee is for the price of the mortgaged property or the owed debts, which is lesser. 

I debt (a]- Maqd U., p. 238; Ijaydar considers the debt secured by the mortgage is a pniority 
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Quddmah says that there are no differences of opinion amongst the Sha-fl'is, Vanafis 

and others on this point. 
38 

If the proceeds of the mortgaged property are less than the debt, the 

mortgagee becomes an ordinary creditor for the remaining debts. But if there is an 

excess sum from the proceeds, this excess may be distributed to other ordinary 

creditors. 
39 

The later distribution is for lien holders according to one view of the Shdfl'is. 

This is so, if the payment for their services is not received, they could retain the 

prope y. 
40 

After distributing payments for the secured creditors, the distribution is 

carried out to those involved in the realisation and sale of the bankrupt's assets. " 

They include an auctioneer (a]-d2H4, owner of the property used for storage of the C 

assets carrier/porter crier/announcer (a]-munYdi) '42 measurer (al- 

kqyy, j74 and weigher (al-wazzj-n). They deserve the priority as their rights are related C 

to the bankruptcy procedures. This is only applied in circumstances where there is no 

dJy77 al-mumtj-z). This due to the fact that the other creditors do not have any right to the 
mortgaged property unless the mortgagee is paid from the sale of mortgaged property. Ijayd, 
vol. 2, p. 721; Ibn Nujaym states, "The priority is given to the right estabLishes to the 
property such as the mortgage rather than to liability. " Nuja A., p. 360; Cf. Insolvency Rules 
1986, rules 6.197,6.199; BankruptcyAct 1967, section 42, Schedule C, rules 18,20, 
38 Qudd, vol. 4, p. 448; See also Maqd S., vol. 4, pp. 540-54 1. 
39 Miýr, p. 408; An§d A., vol. 2, p. 190; Qudd, vol. 4, p. 448; Maqd S.. vol. 4, p. 54 1. 
40 aly, vol. 2, p. 289; See also Maqd U., p. 238. 
41 Qaly, vol. 2, p. 289; Qard, vol. 8, p. 171. 
42 Qa1yUb! states that the bankrupt is not obliged to pay the service of the crier for the job 
done to the creditors. The latter is paid from public fund Qa1y, vol. 2. P. 
286; al-Shabra-mils-i states that the payment for a crier is taken from the assets of the 
bankrupt. However, it is taken from the musilm coinmon funds if the bankrupt possesses 
nothing. Shab, Vol. 4, p. 315. 
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volunteer to carry out such acts and no pay provision is made for them from the 

Muslim common funds. 43 

The distribution to ordinary creditors could only be made from the surplus of 

the proceeds of sale, if any. There is no priority given to orphan children in the case 

where the bankrupt has damaged their property. 44 Servants, such as herdsmen or 

shopkeepers, have no prior claim in respect to their wages as against other creditors; 

nor can a buyer claim priority with regard to returned objects owing to a redhibitory 

defect, although he might have originally taken such an object in lieu of a debt 

payment. 45 Similarly, the compensation of tort committed by the bankrupt is on equal 

footing with other ordinary creditors. 46 

The above analysis indicates that the salary of the bankrupt's employees is 

regarded on the same footing with other ordinary creditors. Hence, they are not 

entitled to the payment before the ordinary creditors. 

The distribution is proportioned according to the claims of the creditors. 47 For 

example, the assets of the bankrupt are ten dollars and his debts are twenty dollars 

and his creditors are only two, each creditor gets half of the assets. If the value of the 

43 Nawa R., vol. 4, p. 133; Rdfi', vol. 5, pp. 13-14; See also Qard, vol. 8, pp. 171,200; Ghaz 

W., p. 138; Anýd A., vol. 2, p. 189; Bahii, vol. 3, p. 435. 
4' Rush B., vol. 10, pp. 373-374. 
45 

Mu-sd, p. 188. 
46 Qudd, vol. 4, p. 448. 
47 Qadii, p. 43; Marg, vol. 3, p. 285; Zayl, vol. 5,199; Sa'Ud, vol. 3, p. 298-, Sara, vol. 24, p. 
164; Ghaz W., p. 139; Bagh, p. 95; See also Ijayd, vol. 2, p. 72 1; Bahli, vol. 3, p. 432". 
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assets is ten dollars and the debts are thirty dollars and creditors are three, each 

creditors shares one third of the estate. 48 

The rule of distribution is explained by one legal rule stating, "The combined 

rights between two or more parties are (a) entitled right to every individual is to be 

shared when each has a claim in the same whole thing and (b) right that to be shared 

proportionately according to specific individual shares. , 49 An example of the first 

right is that the creditors, who cannot be paid all their debts from the assets of the 

bankrupt, have to share in proportions. They are similar to the holders of pre-emption 

[who share their rights proportionately]. 50 

As a result, according to one view of the Ijanbalis, if the judge or bankrupt 

pays the debt to some creditors, the payment becomes invalid because such creditors 

are stiR partners to the ban-ýrupt's assets. Besides, they have equal right to matters 

relating to the bankrupt's liability on the ground of their shares due to equal and size 

protection right. 51 

There are, however, exceptions to some ordinary creditors who may be paid 

C before other ordinary creditors. For example, creditors who have proven their riahts 

through testimonies and evidences take pnonty over creditors who estabhshed their 
C) 

48 Juza, p. 324; See also Alla, vol. 3, p. 133; Dard K., vol. 3, p. 271; Dard vol. 3, p. 360; 

Khur, vol. 5, p. 27 1; 'Ilya M., vol. 6, p. 36; Zarq Z., vol. 5, p. 272. 
49 Raja, p. 261, rule 115; There is another legal rule that corresponds to the principle, -In the 

case when there are equivalent but irreconcilable interests we prioritise thern due to 

competition between those of equal interest. ", Sula, vol. 1, p. 68. 
50 Raja, p. 26 1; See also Sula, vol. 1, p. 125. 
51 Bahli, vol. 3, p. 437. 
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rights on the admission of the bankrupt. The latter will get only the surplus, if any. 5 22 

The owner of leased land and the employee of land irrigation take priority over 

guarding employee of the land. 53 The landowner and the second irrigation employee i 
take priority over the first irrigation employee who was unable to finish his work. 

The latter takes priority over the ordinary creditors. 54 

5.2.2 English and Malaysian Laws 

The order of priority of distribution of the bankrupt's assets is also 

recognised by English law, but the distribution starts with the expenses of the 

bankruptCy55 including all costs, charges and expenses incurred in the course of 

bankruptcy proceedings. 56 Other examples are such expenses incurred by the official 

receiver or the trustee in preserving, realising or getting in any assets of the bankrupt; C 

expenses incurred or made in carrying on the business of a debtor or bankrupt, and 

the fee payable under any order for performance by the official receiver of his 

general duties as official receiver. 57 

Hence, if there is a surplus, the distribution contInues to include the pre- 

preferential creditors such as apprentices or articled. clerks as the trustee is obliged to 

repay the fees paid to the bankrupt . 
58 The priority is conferred on them by various 

52 Nama, p. 421; Cf. 'Ilya M., vol. 6, p. 29, which states that the creditor who proves his case 
through admission before the bankru tcy order shares the assets of the bankrupt with the 

0p 
creditors who prove through testimony of witnesses. 
53 Rusd B., vol. 10, p. 541. 
54 Ibid., p. 544. 
55 InsolvencyAct 1986, section 324(l). 
56 Insolvency Rules 1986, rule 12.2 
57 See lbsolvency Rules 1986, rule 6.224. 
58 Insolvency Act 1986, section 348(3), (5). 
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statutory provisions especially designed to afford protection to the creditors in 

question. 
59 

60 The next priority is that of preferential debts, which are basically owed to 

the relevant public authorities 61 such as money owed to the Inland Revenue for 

income tax deducted source; VAT, car tax, betting and gaming duties; social security 

and pension scheme contributions; remuneration etc of employees. The preferential 

debts rank equally between themselves and shall be paid in full unless the bankrupt! s 

estate is insufficient for meeting them, in which case they abate in equal proportions 

between themselves. 
62 

Once the trustee has paid fully all debts and expenses to the above-mentioned 

creditors, he is next required to apply any remaining funds to the payment of the 

debts owed to the ordinary creditors. 63 They rank equally between themselves and 

abate rateably in the event of shortfall. 64 In other words, they are treated paiipassu, 

that is on equal footing,, sharing in proportion to the amount of their respective 

claims. Thus, if the sale of assets by the trustee in bankruptcy produces, after 

deduction of expenses, for example twenty five thousand pounds when liabilities are 

one hundred thousand pounds, each unsecured creditor wiH receiver a dividend of 

twenty five pence in the pound. 65 

59 Flet, p. 290. 
60 insolvency Act 1986, section 386(l); For further detail on categories of preferential debts, 

see Schedule 6 of the Act. 
61 InsolvencyAct 1986, section 328(l). 
62 InsolvencyAct 1986, section 328(2). 
63 lbsolvency Act 1986, section 347. 
64 IDsolvencyAct 1986, section 328(3). 
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If there is any balance after the payment in full of all debts, the excess funds 

are to be applied in applying interest on the ordinary and preferential debts. 66 

The bankrupt is entitled to the surplus, if there is any, after payments in full 

with the interest to aH the bankrupt's creditors and the expenses of the bankMptCy. 67 

Where such a surplus arises, it is of course indicative of the fact that, whether the 

bankrupt knew it, he was in reality solvent, and need not have undergone r-I 

adjudication at all. 
68 

Distribution under Malaysian law, similar to English law, starts with the 

payment of administrative expenses 69 including expenses incurred in preserving of 

property, realising and getting in of the debtor's assets. The remaining assets, subject Z: ý 

to order of the court, shall be liable to the following order of priority (a) actual 

expenses incurred in protecting the debtor's assets and in carrying on the debtor's 

business; (b) fees percentages and charges incurred by the Official Assignee; (c) 

deposit lodged by a petitionýing creditor; (d) deposits lodged relating to an 

appointment of an interim receiver; (e) remuneration of the special manager, if any; C 

taxed costs of the petitioner; (g) remuneration and charaes of the person, if any, C 

appointed to assist the debtor in preparing his statement of affairs. 70 

Distribution continues to include the payment of all local tax and land tax; 

income tax and other assessed taxes; all wages or salary of any clerk, servant, 

65 Good C., p. 636. 
66 InsolvencyAct 1986, section 328(4). 
67 InsolvencyAct 1986, section 330(5). 
68 Flet, p. 73. 
69 BankrqTtqyAct 1967, sections 62(l), 64(2), 
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labourer or worker; 71 all amounts due in respect of contributions payable under any 

law relating to provident funds; all amounts due in respect of workers' 

compensa ion. 
72 

Before payment of interest, the surplus, if any, must be paid to the other 

creclitors on the basis of paiýpassu clistribution. 73 

After payment of all debts and the said expenses, any surplus shall be applied 

to payment of interest from the date of receiving order at the rate of six ringgit per 

centurn per annum on all debts proved in the bankruptcy. 74 

Any remaining surplus, after payments in fall all the bankruptcy expenses, 

the bankrupt's creditors and the interest, must be given to the bankrupt. 75 

All unpaid dividends, after the final dividend has been declared, shall stand at 

the credit of the Bankruptcy Estates Account for seven years; if they remain 

unclaimed at the expiration of that period, such unclaimed dividends shall be 

credited to the Consolidated Fund. 76 If any claim is made to any part of unclaimed 

dividends or money so transferred to the Consolidated Fund and if such claim is 

70 Bankruptcy R ules 1969, ru Ie85. 
71 The salary and wages are for the amount not more than one thousand ringuits for each. cc 
BankruptcyAct 1967, section 43(l)(c). 
72 BALL&YptcyAct 1967, section 43(l)(b)(c). 
73 

74 
See BankruptcyAct 1967, section 43(l), (4). 

75 
BankruTtcyAct 1967, section 43(5). 

76 
BankruptqyAct 1967, section 69. 
Bankruptcy Act 1967, section 134(5); Cf. English law, there appears to be no proý'ision 

dealing with unclaimed dividends, See Seal, p, 380. But, the Secretary of State maly regulate 
D the manner in which the unclaimed funds and divi&nds be distributed. I solýencý' Rules 

1986, rule 12.1 (1)(e). 
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established to the satisfaction of the Official Assignee, the amount certified by the 

Official Assignee to be due to the claimant shall be paid to him, without interest, 

from the Consolidated Fund. 77 

5.3 Distribution of Late Claimants 

Sometimes there are some creditors of the bankrupt who are not able to get their 

proportionate share from the bankrupt's estate. This is because they fail to prove 

their debts on time. The issue is whether distribution shall be annulled and carried 

out again to accommodate the late claimants. 

5.3.1 Islamic Law 

It is not the duty of the creditors to prove that there are other creditors. 78 

According to the Malikis 79 and Ijanbalis, 80 the principle is contrary to inheritance 

where the legal heirs should establish that there are no other creditors. This is 

because a number of legal heirs are known to neighbours, friends and some members 

of public. 81 However, there is no difference between distribution to the creditors and 

the distribution to the legal heirs in case of inheritance accordinc,, to Imam al- C, 

S had fi 82 

77 BamkruptýyAct 1967, section 134(6). 
78 BahU, vol. 3, p. 437; Mdwa, vol. 7, p. 442; Nawa R., vol. 4, p. 143; NFusd, p. 186; Dard 

vol. 3, P. 360. 
79 Alla, vol. 3, p. 133; See also Dard S., vol. 3, p. 360. 
80 Bahli, vol. 3, p. 437.0 
81 Khur, vol. 5, p. 272; Zarq Z., vol. 5, p. 272; Ilya M., vol. 5. p, 37; Dard ý- vol. 3, p. 360-, 

See also Shar, vol. 3, p. 108. 
82 See Nawa R., vol. 4, p. 143. 



221 

it is adequate with the publicity of the bankruptcy order. 83 This is what has 

been done by 'Umar ibn al-Khattab who gave sermon without asking the creditors to 

provide evidence that there is no other creditors. 84 The publicity could, nowadays, be 

done through mass media such as newspaper, television, radio and internet. The 

goverment gazette posted in public places such as shopping centres, coach and train 

stations, police stations, court, mosque and the like could also be used. 

Muslim jurists differ on the legal consequences of the appearance of the late 

claimant. According to the Mdlikis, 85 the authentic view of the Shafi 4iS86 and one 

view of the Vanbalis, 87 such appearance does not annul the distribution. This is so, 

for the distribution is based on apparent rule that there are no other creditors except 

the existing ones. 

The late claimant retains all his rights to his proportionate share of the 

bankrupt's assets. He may demand and claim his portion from the paid creditors. For 

example, the bankrupt has indebted to two creditors with one hundred dollars for 

each of them. He also indebted to the late claimant with one hundred dollars. The 

bankrupt only has one hundred and twenty dollars that have been distributed to the 

first two creditors. Each of them has received sixty dollars. Later on the late claimnt 

appears and claims his portion i. e. forty dollars. Each of the two creditors has taken 

83 Ghaz S., vol. 4, p. 14; Mu-sd, p. 186; This is different from a case of death that ends the 

liability; the bankruptcy does not. 'Ilya M., vol. 6, p. 37. 
84 RE! % vol. 5, p. 20. 
85 MU-Sd, P. 186; See Ma4m N., p. 407. 
86 Nawa R., vol. 4, p. 143; Shar M., vol. 3, p. 108; Ghaz S., vol. 4, p. 14: This is different 

from a case of death that ends the liability; the bankruptcy does not. 'Ilya M., Vol. 6. p. 3-. 
87 Bahli, vol. 3, p. 438; Bala, vol. 3, p. 128; Tagh, vol. 1, p. 397. 
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twenty dollars from the right of late claimant. So, they will be asked to refund twenty 

dollars, the share of the late claimant. 88 

If one of the first two creditors is unable to refund to the late claimant due to 

insolvency, there are two alternative solutions. The most authentic solution among 

the Shdfi'is is that the solvent creditor is considered recipient of all the bankrupt, s 

assets and, therefore, the late claimant shares with his portion. Thus, sixty dollars 

received by the solvent creditor are distributed between him and the late claimant. As 

a result, each receives thirty dollars. They could claim from the insolvent creditor 

half of the share after he becomes solvent. This half share will be distributed among 

them. '9 Another solution is to claim from the solvent creditor of his proportionate 

portion, as if that there is no insolvency among the paid creditors. The insolvent 

creditor is therefore considered indebted to the late claimant. 90 

The late claimant could directly claim his portion of share from the bankrupt 

if the bankrupt receives new assets. The surplus, if any, should be distributed to the 

creditors. 
91 

88 See Anas K., vol. 4, p. 118; Qard, vol. 8, pp. 200-204; Hatt, vol. 5, p. 45; DasU, vol. 3, p. 
274; Mdwa, vol. 7, p. 443; Shar M., vol. 3, p. 108; Anýd A. ' vol. 2, p. 191; Rdfi', vol. 5, p. 
20; Nawa R., vol. 4, p. 143; Mha, vol. 2, p. 17 1; Bahu-, vOl- 3, p. 438; Najd, p. 360; Query: It 

is possible for the late claimant to claim from the bankrupt due to inability of payment by 

one of two paid creditors? 
89 Nawa R., vol. 4, p. 143; Sharb, vol. 3, p. 108, 
90 Anas K., vol. 4, p. 118; See also Qard, vol. 8, pp. 200-204; Hatt, vol. 5, p. 45; Dasii, vol. 3, 

p. 274; Anýd A., vol. 2, p. 19 1; Rdfi', vol. 5, p. 20; Nawa R., vol. 4, pp. 143-144; Kliha, vol. 

2, P. 171; Query: It is possible for the absent creditor to claim from the bankrupt due to 

inability of payment by one of two paid creditors. 
9' Qaly, vol. 2, p. 289; Sharb, vol. 3, p. 108. 
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However, according to some Malilds, 92 one view of the IjanbahS93 and the 

Shdfi'is, 94 the distribution in such a case to be annulled. This principle, according to 

the Vanbalis, is similar to the appearance of a new creditor after the distribution of 

inheritance to the legal heirs; appearance of a third partner for a piece of land after 

the distribution to two partners; and appearance of a new heir after the distribution of 

deceased estate to the legal heirs. 95 If there is evidence to the contrary, then, the 

distribution should be annulled, which action is similar to the decision made by the 

judge when he discovers later on that there is an evidence to the contrary. 96 

It seems that the annulment of distribution, due to an appearance of a late 

claimant, is not necessary. It causes hardship to the bankrupt by prolonging the C 

bankruptcy period because a late delaying of distribution is not encouraged at all, for 0 

the late claimant, whose debt remaining intact, could still claim his due from the 

bankrupt after the discharge. 

5.3.2 English and Malaysian Laws 

Late claimants under English law cannot upset properly declared dividends, 

but they may make a claim on any surplus available. 97 The trustee, however, may 

refuse to pay any dividends. 

92 WSd' 
93 

u 188; See Ma4m N., p. 407. 
Qudd, vol. 4, p. 488; Maqd K., vol. 2, p. 174; Maqd S., vol. 4, p, 547. 

94 Nawa T., p. 51; al-Mdward! provides two alternatives, i. e. (a) annulment of the 
distribution and redistribute the assets or (b) no annulment, but the absent creditor claims his 

proportionate right from the paid creditors. Mdwa, vol. 7, p. 443. 
95 Qudd, vol. 4, p. 488; Maqd K., vol. 2, p. 174; Maqd S., vol. 4, p. 547; See also KUM, N'01. 
2, P. 171. 
96 Nawa M., vol. 14, p. 115. 
97 ImqolvencyAct 1986, section 325(l). 
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The court may, if it thinks fit, order him to do so and also to pay, out of his 

own money, interest on the dividend for the time it was withheld. 98 

The correct procedure is, therefore, for the creditors to apply to the court for 

an order directing the trustee to pay a dividend, and if the application is successful, 

the trustee will personally be liable to bear the costs. 99 

This English law principle is sirnilar to the Malaysian law. The Malaysian 

law, nevertheless, allows the late claimants to share any dividend or dividends in the 

hands of the Official Assignee before declaration of the dividends. 100 

5.4 Position of Wife on Distribution 

Every creditor gets his proportionate share from the bankrupt's estate. The point 

is whether wife of the bankrupt is entitled to share the bankrupt's estate if the wife 

can prove to be one of the creditors. If she manages to prove that the bankrupt owed 

her some money, the other point is whether she becomes an ordinary creditor. 

5.4.1 Man-& Law 

Islarnic law recognises that the wife of the bankrupt could become one of the 

creditors. This could be either in the form of the dowry, maintenance or some 

relevant amounts of money. She should provide evidence that her husband has owed 

her money in order to share her debts with other creditors. 101 

9' InsolvencyAct 1986, section 325(2). 
99 Flet, p. 302. 
100 BwkrljptýyAct 1967, section 65. 
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Her claim to the unpaid dowry ranks similar to those of the creditors just as 

they do in the case of her husband's death. 102 Her entitlement is only for exemplar-y 

dowry (mahr Mithll) 103 according to the Vanafis. 104 

The share to unpaid dowry applies also to a divorced wife. She should share 

the dowry before consummation. She does not have any right of option in marriage 

such as that of the seller of property when the buyer becomes bankrupt before 

delivery of the goods and the dowry is not a consideration for sexual intercourse, for 

Allah made it compulsory by the pronounced injunctions. Therefore, she shares it in 

case of death. She should share half of it because her entitlement for marriage 

contract entitles her to half of the dowry. 105 This is clearly stated in the Qur'j7, n, 

"And if you divorce them before you have touched (had a sexual relation with) them, 

you have appointed unto them the dowry, then pay half of that, unless they (the 

women) agree to forgo it, or he (the husband), in whose hands is the marriage tie, C7 C) 

agrees to forgo and give (her the fuU dowry) is nearer to piety and righteousness (al- 

taq wa .ý 
106 

If she has received the entire dowry before consummation and later on 

divorces, the possibility is whether she has to return that which exceeded half or that 

101 Rusd B., vol. 10, p. 469; Proof with legal documents is also accepted. Ja'al, vol. 2. p. 149. 
102 Mu-sd, p. 186; Qard, vol. 8, pp. 197,200; It is stated that the wife would not share the 

assets in the case of death. Jall, vol. 2, p. 253. 
103 It means "a similar dowry received by the bribe's sisters, no less and no extra [the exact 

amount of dowry]", Sara, vol. 5, p. 62; In Alam, p. log, it is stated that exemplar-Y dowrý, 

signifies "the dowry which is appropriate to the status of a woman; it is reckoned to be the 

dowry of a woman who is her equal from her father's family or from another comparable 

one at the time of the contract. The comparison is made on the basis of the characteristics 

which make her desirable as a wife, such as religion, manners, intelligence, education, 
beauty, age and virginity. " 
104 Mawd, vol. 1, p. 369. 
105 Qard, vol. 8, p. 199; SayU A., p. 324. 
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which exceeded the proportionate share of half dowry. The first possibility is one 

view of the Malikis and the second is the other view of the Ma-likis. The example for 

the second possibility is that if the dowry is one hundred dollars, she could share her 

portioned share of fifty dollars. So, if there are three creditors of the bankrupt whose 

assets are only one hundred doHars (the dowry of wife), i. e. the wife, Mr. A and Mr. 

B. If Mr. A's debt is one hundred dollars and Mr B's is fifty dollars, the wife would 

share only twenty-five dollars out of one hundred dollars. Mr. A shares fifty dollars 

and Mr. B shares twenty-five dollars. 107 

If she already received half of the dowry before the bankruptcy order and 

before divorce, one view of the Malikis pronounces that there is no return of the 

dowry while another view asserts that half of the half (1/4) dowry has to be retumed 

and another half to be shared amongst the creditors. 108 

If she receives nothing, then she shares half of her dowry with other 

creditors. 109 This view appears to be applicable in a case where the amount of dowry 

has been mentioned but not handed over. 

The divorced woman could still share the bankrupt's assets even though the C 

amount of dowry is not mentioned where divorce takes place before consummation 

and payment of dowry. Her share is known as compensation paid to a divorced 

106 A]-Qur'j-, u, s&, at al-Baqarab, 2: 237. 
107 , Ilya M., vol. 6, pp. 40-41. 
108 Qard, vol. 8, p. 199. 
109 Ibid. 
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woman (mutah)llo as the Qur'j-n states, "There is no sin on you, if You divorce 

women while yet you have not touched them (had sexual relation with), nor 

ap inted unto them their dowry. But bestow on them (a suitable I- PO gift), the rich 

according to his means, and the poor according to his means, a gift of reasonable 

amount is a duty on the those who do good. ""' 

This verse according to al-Qurt-ubi 112 and al-Razli, "' indicates that payment 

of compensation to a divorced woman becomes obligatory due to the imperative 

expression of the verse, i. e. wamatti'a-unm. It appears that if this view is upheld, the 

divorced wife has the right to share the bankrupt's assets for the payment of 

compensation. It is similarly obligatory as much as that of debt payment. 114 

The principle relating to payment of compensation to a divorced woman is 

I 

also expressed in another Qur'jýaic verse that states, "0 you who believe! When you 

marry believing women, and then divorce them before you have sexual intercourse 

with them, no 'iddah (divorce prescribed period) have you to count in respect of 

them. So give them compensation, and them set them free, i. e. divorce, in a 

handsome manner. " 
115 

"0 Mutab means literally as "gratification" or "gift". It refers to 64 a payment by a husband to 

his wife upon divorcing her. ", Alam T., vol. 2, p. 54. 
A]-Qur'j-n, s&at al-Baqarab, 2: 236. 
Qurt, vol. 3, p. 200, issue no, 6; See also Kath, vol. 1, p. 295. 

113 Rd2ý11, vol. 6, pp. 118-119. 
"' This opinion conforms with the statement made by Ibn 'Urnar, "Every divorced wornan 

has compensation except for the one who is divorced and is allocated a dowry and has not 

been touched [without consummation]. She has half of what was allocated to her. ", Bagha. 

vol. 5, p. 98(no. 2300); Anas M., p. 392(no. 1207). 
115 Al-Qur'j-ii, sUrat al-Aýýb, 33: 49. 
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Another issue to consider is how to share the bankrupt, s assets, for the 

QurWnic verses which stipulate the payment of compensation do not specify any 

maximum value for compepsation but only that it should be equitable and 

appropriate to the means of the husband. If the requirement of the payment of 

compensation is to be implemented in the law, however, it must be quantified in 

some manner and the countries which prescribe the compensation have generally 

devised formulae related to maintenance, which is likewise assessed according to the 

means of the husband, in order to calculate that which is equitable in the context of 

contemporuy society. 
116 

This rule is only applicable if the divorce is pronounced without her fault, 

otherwise, she does not have any right to claim. 

The wife could also claim the expenses she has incurred in maintenance of 

herself, but not for that of his children by her. 117 Her maintenance for the children is 

considered consolatory without consideration. 118 TI-iis does not mean that the wife 

could not claim in future from her husband when he receives the property unless the 

judge decides otherwise. To claim her share, she has to prove that the maintenance 
C 

was made during the husband's state of easiness and by order of the court. 119 

The wife could also share her maintenance for the parent of the bankrupt with 

three conditions: (a) there is order of the court for the payment of such maintenance', 

(b) the husband is indebted to the wife for the mintenance; and (c) there is an 

116 Alam T., p. 58. 
117 M-usd, p. 186; Qard, vol. 8, p. 200. 
118 Qard, vol. 8, p. 200. 
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agreement between them during the time of the husband's state of easiness. The rule 
is based on one opinion of the Malikis. 120 

The irrevocable divorcee is in a better position than the creditor for the rented 

house if her husband has paid the rental. She is also in a better position than the 

creditors if she pays the rental for the house. 121 In case of gifts, charities and the Eke, 

she cannot share because the bankruptcy annuls those rights. ' 22 

5.4.2 English and Malaysian Laws 

Under English law, the claim of any person who is the debtor's spouse at the 

commencement of the bankruptcy (whether or not he or she was the bankrupt's 

spouse at the time of the credit was provided) shaR rank after payment of other 

creditors and interest thereafter. 123 It seems only fair to the other creditors that a 

spouse's interests should be deferred. 124 This principle would ensure that interest is 

paid before any surplus is distributed to the bankrupt under section 330(5) of the 

1986 Act. 125 

Likewise, under Malaysian law, the bankrupt's wife must be paid only after 

all claims of other creditors of her husband for valuable consideration in money or 

money's worth have been satisfied. 
126 

119 DasU, vol. 3, p. 274. 
120 Ibid. 
121 Rush B., vol. 10, p. 467. 
122 Qard, vol. 8, p. 199. 
123 InsolvencyAct 1986, section 329. 
124 Grie, p. 127. 
1.15 Hunt, P. 3146. 
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5.5 Summary 

Islamic, English and Malaysian laws agree that distribution is made from the 

bankrupt's estate. They, however, differ on the officer of distribution duty. 

According to Islamic law, the distribution is under the care of the judge. Whereas the 

distribution duty, according to English law, is by the trustee; according to Malaysian 

law it is at the hand of the Official Assignee. 

Before distribution, the judge must make a public announcement to notify the 

creditors according to Islamic law. This is contrasted to English law and Malaysian 

law, as the trustee and Official Assignee shall send notice of declaration and payment 

of the dividends to the creditors respectively. 

Moreover, Malaysian law imposes a time limit for declaring and distributing tý 

dividends that is within twelve months after the adjudication to the Official Assignee. C 

This is contrary to English law that provides no time-limit but does oblige the trustee Zý C 

to declare and distribute dividends, whenever he has sufficient funds in hand 

provided, it is assumed, that the size of dividend so distributable is not 

disproportionate to the cost of distribution. 

In order to share the distribution of the bankrupt's assets, the creditors, 

according to Islamic law, have to prove that the bankrupt owed them through 

evidences or admission by the bankrupt himself. On the contrary, English law 

requires the proof of debt in form of written claim, known as proof of debt. delivered 

126 Baab-uptcy Act 1967, section 46(2), 
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to the trustee, but Malaysian law imposes on the creditors to send to the Official 

Assignee an affidavit veriýg of their debts. 

All three legal systems agree that the payment of expenditure relating to the 

adininistration of the banIxupt's assets is given priority. This priority under Islamic 

law is administered after the payment to the mortgagee and lien holder. 127 The 

payment of the administration expenses, on the other hand, according to English and 

Malaysian laws, is made before the payment to other categorised groups of the 

creditors. 

After the bankruptcy expenses are settled (in the case where there is no 

provision from the Muslim common funds), the judge, according to Islamic law, 

must distribute the surplus to ordinary creditors. On the contrary, English and C 

Malaysian laws provide that it is after the pre-preferential and preferential creditors 

are pai . 

English and Malaysian laws provide that the next distribution is for the 

payment of interest, but the payment of interest on the loan is not part of the 

distribution process according to Islamic law. This is because the interest is 

considered part of the usury that is illegal and prohibited. 128 Thus, the payment of 
C" 

interest is not arising at all. 

127 Secured creditors have no special priority afforded to them under English law but they 

have those rights given to them by virtue of their security. See Frie, p. 82. 
128 See al-Qur'j-n, sUrat al-Baqarah, 2: 275-276 and sj, 'rat Al 'Imrj-, a, 3: 130; Bukh, vol. 3, pp 

11-12; Ddwu, vol. 3, p. 244(no. 3333). 
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The right of late claimants is not at risk under these three legal systems if 

there is a surplus after the distribution. Under Islamic law, the late claimants may 

share his proportionate share of the bankrupt's assets before the (distribution. This 

may not happen in English and Malaysian legal systems. This is because both 

systems disallow distribution for the late claimants when the payment of dividends is 

declared. 

In addition, Islamic law also differs in regard to the right of the wife in 

sharing the bankr-upt's assets since it gives right to the wife to be in equal footing C) C 

with the ordinary creditors for her claim of debts. On the contrary, English and 

Malaysian laws consider the wife as a postponed creditor. She is paid only after all 

other creditors are paid in full and with interests. This seems that the wife's nght to C 

her claims is taken care of under the jurisdiction of Islamic law. Hence, she is 

considered as one of the ordinary creditors. 
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CHAPTER SIX 

DISCHARGE FROM BANKRUPTCY 

Discharge means "to free a person adjudicated bankrupt from his debts and 

the disabilities of bankruptcy", ' It is one of the important aspects of the bankruptcy 

procedures. This is in order to determine whether the bankrupt is free to exercise his 

right of dispositions as before and whether he is relieved from liabilities and 

obligations. This chapter concentrates, first of all, on the concept of discharge C, 

according to Islamic, English and Malaysian laws. Then, it discusses the legal 

consequences of the discharge under these three legal systems. This chapter also 

deals with the application for the subsequent bankruptcy order and its legal 

consequences provided by three systems. FinaHy, it discusses the concept of 

annulment of bankruptcy order granted by English and Malaysian laws. 

6.1 Concept of Discharge 

Bankruptcy of an individual commences on the day on which a bankruptcy order 

is made against him, and continues until he is discharged. There are various ways of 

discharge. 

6.1.1 Wan& law 

There are variances of opinion amongst Muslim jurists about the concept of 

discharge from bankruptcy under Islamic law. According to Ab-u Ylisuf, 2 one view of 

1 Walk, p. 362. 
2T-ur-i, vol. 8, p. 9 1, on the other hand, Muýammad al- Shaybdn-I opines that the bankruptcy 

ceases automatically; See also Takmilat Ibn 'Abidin, vol. 6, pp. 153-154. 



234 

the Shafils, 3 HanbalTS4 and Mdlikis, ' the discharge is only effective by an order of 

the court. This is because the court made such order. The judge, therefore, must 

decide whether to discharge the bankrupt or not. The discharge comes into being 

after the court has made a thorough observation and investigation. This rule is 

similar to the discharge of a spendthrift person from the interdiction that is by the 

judge. 

However, there are opinions that maintain that the court's decision is not 

necessary. According to another view of the SI-idfi'is, 7 Vanbafis8 and Ma-likis, 9 the 

discharge happens immediately after the distribution of the assets of the bankrupt to 

his creditors. This type of discharge is only valid according to the Mdalikis, if one of 

the foHowing conditions is satisfied: (a) that the bankrupt takes oath saying that he 

did not conceal any information about his property that is subject to the creditors' 

rights; or (b) that the creditors affirm that the bankrupt does not conceal anything 

from thern. ' 0 

This type of discharge is similar to the discharge of interdiction on the insane 

person that is without a court decision. The insane is free to exercise his rights after 

3 Nawa R., vol. 4, . 147; Nawa M., vol. 14, p. I 10; Sayli, p. 259; Ansd T., p. 84; Ansd A., p 
vol. 2, p. 194; See also Raml N., vol. 4, p. 330; Rdfi, vol. 4, p. 24-, Qa1yUb! states that some 
of the Shdfi'is are of the opinion that the discharge of bankruptcy by the judge is allowed 
only after all the debts are settled. Qaly, vol. 2, p. 29 1. 
4 Qudd, vol. 4, p. 497; Maqd K., vol. 2, p. 187; Bahii, vol. 3, p. 441; Mard, vol. 2, pp. 317- 
318; Bala, vol. 5, p. 128; Najd, p. 360. 
5 Dard ý., vol. 3, p. 361; Zarq Z., vol. 5, p, 269; Qard, vol. 8, p. 214; 'Ilya M., vol. 6, p. 30. 
6 Majallah, article 997 provides, "If the interdicted spendthrift person reforms, the 
interdiction only may be removed by the court. "; Query, whether there shall be an 

application for discharge from the interdicted person or not? 
7 Asyu-, vol. 1, p. 163; Nawa M., vol. 14, p. 110; SayU A., p. 259; Rdfi', vol. 4, p. 24. 
8 Qudd, vol. 4, p. 497; Maqd K., vol. 2, p. 187; Bah-u, vol. 3, p. 44 1; Mard, vol. 2, p. 318. 
9 Dard ý., vol. 3, p. 361; Dard S., vol. 3, p. 268; Zarq Z., vol. 5, p. 269; Alla, N, ol. 3, pp. 133- 

134. 
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becoming sane. " They argue that the aim of the bankruptcy order is to preserve the 
bankrupt's assets and the effective cause (al-'illah) of it is to prevent the bankrupt 

from concealing his property. By distributing the assets, the aim is achieved and the 

effective cause is ceased. Thus, the bankrupt should be discharged particularly when 

the effective cause no longer exists. 12 

The discharge without the order, according to one view of the Mdlik-is, may 

also become effective through appropriation of the bankrupt's assets from the 

bankrupt. 13 It is subject to these conditions; (a) that the bankrupt takes the oath 

stating that he did not conceal any property, and (b) that the creditors accept his 

oath. 
14 

ccor ing to one view of the Malikis, the order is not necessary to discharge 

the bankrupt if he possesses nothing. The discharge, however, is subject to the 

creditors' acknowledgement of it. 15 This rule is on the basis of the Qur', iuic verse, 

"And if the debtor is in a hard time (has no money), then grant him time till it is easy 

for him to repay. " 
16 

10 Khur, vol. 5, p. 269; Zarq Z., vol. 5, p. 269; See also Dard ý., vol. 3, p. 361. 
11 This is based on the ýIadFtb, "There are three whose actions are exempted from the 
accounts, i. e. an insane person till he becomes sane, a child till he reaches the age of puberty 
and a sleeping person till he wakes up. ", Bukh, vol. 6, p. 168 at p. 169 & vol. 8, p. 21; Ddri, 
vol. 2, p. 171; Tabr, vol. 2, p. 980(no. 3287); See also Tayd, p. 15(no. 90), 
12 'Adaw, vol. 5, p. 269; In Mahm F., it is stated: "It is that, if the causes change or disappear. 
ruled based upon them must change or cease. Thus, one of the maxims of the sources says, 
"A Shai: ýab rule based upon a cause survives or ceases with it. " Al-Mawla al-'Ald' says, "A 
Sharfah rule is based upon its cause; when it ceases the rule ceases"; See also Sula, vol. 2, 

pp. 190-191. 
13 Dasli, vol. 3, p. 268, al-DasUq! considers this is a better view; See also 'Adaw, vol. 5, p. 
265. 
14 'Ilya M., vol. 6, p. 30. 
15 Mawd, vol. 5, p. 42; See also Qard, vol. 8, p. 214. 
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According to another view of the Ijanbalis, the discharge is after aH debts are 

settled. If there is no debt, the bankrupt should be discharged because the Purpose of 

the bankruptcy order is to settle debts. 17 

Discharge may also be initiated by the creditors according to one of the 

Shdfi'is' views. The creditors agree among themselves to set the bankrupt free from 

bankruptcy. This action is permitted because the bankruptcy order is to protect their 

interests and the bankrupt's assets are subject to their rights. This rule is no different 

from a case of mortgagee who relinquishes his right to the mortgaged property. As a 

result, the debtor is free to use the mortgaged property. 18 

Discharge by the judge seems to be the best among other types that the 

Muslim jurists discuss. This is because the decision of the judge provides a 

satisfaction for the creditors, the bankrupt and the public at large. The decision is 

usually made after the judge has investigated the position of the bankrupt thoroughly 

to eliminate any possibilities of concealment of property by the bankrupt. Thus, the 

creditors would be satisfied. This decision would give the opportunity to the public 

to deal confidently with the bankrupt without any fear that their transactions would 

become invalid, for the bankrupt has been declared free from bankruptcy. The 

bankrupt would also become confident to continue his business and life as usual as 

before the order. 

'6AI-Qur'j-n, siZrat al-Baqarah, 2: 280. 
17 Bahii, vol. 3, p. 441; Najd, p. 360. 
18 Rdfi', vol. 5, pp. 24-25; See also Nawa R., vol. 4, p. 147; Nawa M., vol. 14, P. 110; Saý'fl. 

p. 259; Aqd T., p. 84; Anýd A., vol. 2, p. 194. 
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Discharge through distribution seems to be good in order to alleviate the 

hardship off the bankrupt as soon as possible. Implementation for the order must be 

thorough in order to avoid the bankrupt's concealment of assets through transfer to 

their close relatives or even to the international banks. This is to put the property out 

of reach of the creditors. 

Discharge through appropriation of the bankrupt's assets seems to be 

unrealistic unless with the fulfilment of certain requirements. Such requirements 

include, (a) the bankrupt shall take an oath declaring that he has handed over all his 

assets to the judge and (b) the judge shall confirm that there is no concealment of the 

bankrupt's assets. If there are no such requirements, it is feared that the objective of 

bankruptcy order would not be achieved, the rights of the creditors are at risk, and 

the justice could not be upheld accordingly. It is also feared that the debtor would 

abuse the bankruptcy proceedings. The debtor would allow himself to be declared 

bankrupt because he would be discharged easily. This would open the floodgate of 

abuse of the bankruptcy procedures. 

Discharge by settlement of debts and agreement amongst the creditors appear 

to be appropriate provided that the evidence shows that (a) there is no other creditor, 

(b) the debts are paid to every creditor and (c) the agreements are made on 

consensus. 

6.1.2 English and Malaysian Laws 

In contrast to Islamic law, there are only two types of discharge under 

English law, namely (a) automatic discharge and (b) discharge by order of the court. 
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Discharge will occur automatically upon the expiration of a three-year period. The 

period is shortened to two years where a certificate for the summary administration 

of the bankrupt's estate has been issued and is not revoked before the bankrupt's 

discharge. The period starts with the commencement of bankruptcy" on which the 

bankruptcy order was made. 

The three-year and two-year periods, however, may be suspended upon the 

proof by the official receiver to the court that the bankrupt has failed or is failing to 

comply with his obligations in the bankruptcy. The suspension can only be applied 

by the official receiver. 20 The official receiver must file a report setting out his 

reasons. And upon receipt of the application, the court will fix a time and date for the 

hearing of the application and give notice of the hearing to the official receiver, the 

trustee and the bankrupt. Copies of the official receiver's report must be sent by him 

to the trustee and the bankrupt so as to reach them at least twenty-one days before the 

hearing. 21 The bankrupt can, not later than seven days before the hearing, file in 

court a notice specifying any statements in the report which he intends to deny and 

dispute. Copies of this notice must be sent by the bankrupt less than four days 

before. 22 

The power to suspend a bankrupt's discharge is exercised on proof of non- 

compliance with statutory requirement . 
23 Other reasons for suspension include 

19 InsolvencyAct 1986, section 279(l)(b), (2). 
20 Hardy vFocus Insurmce Co Ltd [1997] BPIR 77 Ch D. 
21 Insolvency Rules 1986, rule 6.215(l) - (4). 
22 b7solvency Rules 1986, rule 6.215(5). 
23 OfficialRecciver vAfilhorv, The Independent, July 26,1999, Ch D. 
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permission for public examination to be conducted 2' non disclosure of surplus 

income available for the creditors, 25 failure on the part of the bankrupt to attend at 

the office of the official receiver for interview on various occasions I, and the failure 

to return the bankruptcy questionnaire despite few requests. 26 

The court may request that the period shaH cease to run for a certain duration 

or until some condition or conditions, including a condition requiring the court to be 

satisfied of any matter, is or are fiffilled. The order should specify the period or the 

conditions. 
27 

The automatic discharge is not available in the case of bankruptcy based on a 

criminal bankruptcy order or in the case of a second bankruptcy occurring within 

fifteen years of the first. 28 

For the above cases, the bankrupt may apply to the court for the discharge. 

The application could only be made after the end of the period of five years 

beginning with the commencement of the bankruptcy. 29 

On making the application, the bankrupt must give notice of it to the official 

receiver and deposit with him a required sum of money as to cover the costs of the 

C application. Once the court is satisfied upon this fulfilled requirement, a hearinc, date 

will be fixed and the court must give at least forty two days notice of it to the 

24 H IMeS 0v Offfdal Receiver (Re a DebtorNo. 26of 1991) [1996] BCC 246 Ch D. 

25 Jacob v Offfdal Receiver [1998] BPIR 711 Ch D. 
26 Si h 11 vTbeOfffcia]Receiver[1997]BPIR53OChD- ,g 27 InsolveuqyAct 1986, section 279(3). 
28 InsolvencyAct 1986, section 279(l)(a). 
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bankrupt and the official receiver, who in turn must give notice to the trustee and 
every creditor remaining unpaid not later than fourteen days before the hearing. 30 On C 
the hearing of the application, the court may: 

(a) refuse the discharge; 

(b) give an absolute discharge; or 

(c) make an order for discharge subject to conditions in respect of any 

income which may become due to the bankrupt or in respect of any 

property acquired by him. 31 

The court may also make the order with an immediate effect, or have its 

effects suspended for a period of time, or until conditions laid down in the order are 

fL, Ifilled. 32 

When a bankrupt has been discharged, the court must, at the request of the 

bankrupt, issue to him a certificate of his discharge and its effective date. The 

bankrupt can also require the Secretary of State in writing to advertise the discharge 

in the London Gazette and/or any newspaper in which the bankruptcy was advertised 

provided that the bankrupt prepays the costs of the advertisement. 33 

Similar to English law, there are two types of discharge but of different 

nature under Malaysian law. They are (a) discharge by order of the court and (b) 

discharge by certificate of the Official Assignee. For the first type, the bankrupt may, 

29 InsolvencyAct 1986, sections 279(l)(a), 280(l). 
30 Insolvency Rules 1986, rule 6.217. 
31 IbsolvencyAct 1986, section 280(2). 
32 InsolvencyAct 1986, section 280(3). 
33 Insolvency Rules 1986, rule 6.220(l) - (3). 
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at any time after being adjudged as bankrupt, apply to the court for order of 
discharge. 34 He shall produce to the Registrar a certificate from the Official Assignee 

specifying the number of his creditors of whom he has notice whether they have 

proved or not. 35 The bankrupt is also required to file the report of the Official 

Assignee not less than seven days before the time for hearing the application. 36 

At the hearing, after taking into consideration the report of the Official 

Assignee as to the conduct and affairs of the bankrupt during the bankruptcy 

procedures, the court may either: 

(a) grant an absolute order of discharge; 37 

(b) refuse an absolute order of discharge; 

(c) suspend the operation of the order for a specified time; or 

(d) grant an order of discharge subject to any conditions with respect to any 

earnings or income which may afterwards become due to the bankrupt or 

with respect to his after acquired property. 38 

In case where the bankrupt has committed any offence under the Act or under 

section 421,422,423 and 424 of the Penal Code, the court may either: 

(a) refuse the discharge; 

(b) suspend the operation of the order until a dividend of not less than fifty 

percent has been paid to the creditors. 

34 Bankruptqy Act 1967, section 33(l); A bankrupt is not entitled to have any of the costs 
incidental to his application for his discharge allowed to him out of his estate. Bm2kruptcýy 

Rules 1969, rule 197. 
35 BJnATqptqV Rules 1969, rule 194. 
36 B&zkrqptqyRu/es 1969, rule 196(l). 
37 Such order is made where it is against public interest for an individual to remain bankrupt 

and such situation is of no benefit to anyone. Re AngAb Kagg, [1994] 2 CU 738 HC- 
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Further, on the proof of any of the following facts (a) failure to keep proper 

book of account, (b) continuing to trade after knowledge Of insolvency, (c) 

contracting debts without reasonable expectation of ability to pay, (d) failing to 

account for loss or deficiency of assets, (e) rash, hazardous speculations, 

extravagance, gambling, culpable neglect of business affair, (f) defending an action 
r_. -* IrIVOIOUSly or vexatiously, (g) bringing an action frivolously or vexatiously, (h) 

undue preference as form of conduct, (i) incurring liability, 0) previous bankruptcy 

or composition with creditors, (k) guilty of fraud or fraudulent breach of trust, 

sending goods out of Malaysia, (m) the bankrupt's assets are not of a value equal to 

fifty dollars per centum of the amount of his secured liabilities, 39 the court may 

either: 

(a) refuse the discharge; 

(b) suspend the operation of the order for a specified time; 

(c) suspend the operation of the order until a dividend of not less than fifty 

per cent has been paid to the creditors. 

(d) grant an order of discharge subject to conditions. 

The powers of suspending and attaching conditions to a bankrupt's discharge 

may be exercised concurrently. 40 

The court may refuse or suspend or grant an order subject to condition, if it 

appears to the court that the fraudulent settlements were made to defeat or delay 

38 BmAyaptcyAct 1967, section 33(3). 
'9 BanAmptqyAct 1967, section 33(6). 
4 0 B8LtkmptqyAct 1967, section 33(4). 
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creditors. Such settlement are (a) a settlement made before and in consideration of 

marriage where the settlement is not at the time of making it able to pay all his debts 

and (b) any covenant or contract made in consideration of marriage for future 

settlement for the settlor's wife or children. 41 

In addition to discharge by order of the court, the Official Assignee is given 

the discretionary power to issue a Certificate of Discharge to deserving cases. This 

discretion can only be exercised after a period of five years has elapsed, since the 

date the receiving order and the bankruptcy order were made effective. 42 

All cases that have reached the pre-condition of five years wiH be reviewed to 

ascertain whether they are deserving cases. The Official Assignee will take into 

consideration the circumstances in which the debts were incurred, the period of 

bankruptcy, the bankrupt's assets, his contributions to the bankruptcy's estate, the 

level of co-operation that the bankrupt has extended in the administration of his 

affairs, couple with his general conduct during bankruptcy. Old age, the general 

health condition of a bankrupt, and old and inactive cases have also been included as 

special criteria for consideration. 43 

Before exercising his discretion in issuing the Certificate of Discharge, the 

Official Assignee shall serve on each cre(: fitor, who has filed a proof of debt, a notice 

of his intention to issue the certificate, together with a statement of his reasons for 

wanting to do so. A creditor who has been served with a notice may raise objection 

41 BaLdauptcyAct 1967, section 34. 
42 BaaruptqyAct 1967, section 33A (1) (2). 
43 Huss, pp. 261-262; Ali, p. 2; See also Lati 1, pp. 8-9; Lati II, p. 8. 
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and reasons of doing so within twenty-one days from the date of service of notice. If 

the Official Assignee rejects the objection, such a creditor may make an application 

to the court for an order prohibiting the Official Assignee form issuing a certificate 

of discharge. The court may, if it thinks it just and expedient, either dismiss the 

application or make an order that prevents the Official Assignee from issuing a 

Certificate of Discharge for a period not exceeding two years. 44 

6.2 Effects of Discharge 

There are various effects of discharge from bankruptcy. They include the effects 

on settlement of unpaid debts and right of disposition for newly possessed assets. 

6.2.1 Islarr& Law 

The discharged banRrupt is free to exercise his disposition right. 45 Whatever Cý 

he receives through his work or lawful ownership he is permitted to dispose of. His 

previous contracts such as gift, admission and release of debts (ibrj-) become valid 

and enforceable, because he is considered to have regained his previous position 

before the bank-uptcy order. 46 

Dispositions of the discharged bankrupt are valid only to the newly acquired 

assets. Therefore, the dispositions are null and void against the concealed assets 

which are discovered after distribution of the bankruPt's assets and the discharge of 

bankruptcy. This is due to the fact that the bankruptcy order is considered continued 

44 BankruptýyAct 1967, section 33B(2)(4)(6). 
45 Mdwa, vol. 7, p. 474; Qaly, vol. 2, p. 289. 
46 Mdwa, vol. 7, p. 474. 
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to exist. As a result, the judge must continue the distribution of the assets to the 

creditors for their unpaid debts. 47 

The discovery of concealed assets may at the same time unveil other things. 

The judge may discover (a) the existence of unrealised assets, (b) the existence of 

late claimants, and (c) the existence of newly acquired assets. The judge must 

distribute the unrealised assets to the readily paid creditors and late claimants. 48 

There are, however, two possibilities if the unrealised assets are enough to 

pay only the proportionate share of the late claimants. Firstly, the distribution of 

assets before the present of the late claimants is considered null and void. Then, the 

judge has to gather the discovered assets and all the assets that are in hands of the 

creditor. The judge shall resume the distribution of the assets to the late claimants 

and other creditors. Secondly, the distribution is valid and the discovered asset is 

given to the late claimants based on the respective proportions received by other 

creditors. If there are extra assets, they shall be distributed to other creditors. If the 

discovered assets are not enough, the late claimants may take them all and then 

redeem proportionately further dues from every creditor. 49 

The second possibility seems more practical than the first. If the distribution 

to be invalidated, the hardship may happen as acquiring the paid debts from the paid 

creditors is not an easy task. They may dispose of all the proportionately received 

47 Ibid., p. 443. 
48 Ibid. 
49 Ibid. 
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debts after from the distribution process. Consequently, this state of legal affairs 

causes difficulty not only to the judge but also to the creditors. 

For the discovery of new assets, the judge may resume/renew the distribution 

of new assets received after the discharge of bankruptcy order amongst the paid 0 

creditors and late claimants. 50 

The bankrupt's debts that could not be settled during the bankruptcy 

procedure are still under the responsibility of the bankrupt. 51 He has to settle them, 

even if his bankruptcy is declared to have come to an end. This principle is based on 

the HadFth, "The debt has to be paid. -)152 The rule relating to obligation to pay the 

debt is also mentioned in the other VadFth, "The soul of the believer is suspended 

unless he settles his debt. , 53 

The obligation to settle the debt is not ceased, even though the debtor is a 

martyr who is yet considered the most respected person before AHah. This is based 

on the ffadFtb, "I swear by AHah that a person who dies in the way of AHah, he is 

having life, dies and having life again and then is killed in the way of Allah, he could 

not enter the Paradise unless he pays the debt. 54 There is another ffadRh that 

emphasises about this obligation when a Companion of the Prophet asked about 

50 Mdwa, vol. 7, pp. 443-444; Fash, P. 147; See also An§d A., vol. 2, pp 191-192. 
51 M 
52 'a WS, vol. 5, pp. 322 & 323. 

53 
Ddwu, vol. 3, pp. 296-297(no. 3565). 
Tinn, vol. 3, pp. 389-390(nos. 1078-1079; See also Ddri, vol. 2, p, 262; Bagha, vol. 4, 

352(no. 2140); Tabr, vol. 2, p. 133. 
54 Bagha, vol. 4, pp. 350-351(no. 2138). 
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whether such a person is pardoned all his sins and liabilities upon his martyrdom. 

The Prophet (S. A. W) answers, "Yes, except for debts. Jibril said that to Me.,, 55 

The responsibility to settle unpaid debts does not mean that the bankrupt has 

to work to settle the unpaid debts according to the SMfi, iS, 56 
the Vanafis one view 

of the Ijanbalis, 58 and the nmiority of the Ma-likis. 59 The creditors have to wait until 01 

he is able to pay. They are not allowed to ask him to pay except when he is in a state 

of easiness. 60 This is according to the Qur'Jýnic injunction, "And if the debtor in a 

hard time (has no money), then grant him time tiH it is easy for him to pay". 61 The 

verse shows that Allah asks the creditors to wait for the payment of unpaid debts and 

not to ask the debtor to work in order to settle them. 62 These jurists establish their 

opinions also on the , VadTtA "Take whatever you find and there is nothing else for 

you than that. -)10 This UacUtb does not require the bankrupt to work in order to settle 

the unpaid debts. 

Again, the rule is established on the judgement of 'Umar ibn al-KhatPb in 

the case of al-Usayfl' of the Juhaynah64 and the judgernent of 'Umar ibn 'Abd al- 

55 MUSI, vol. 3, p. 1501(no. 117 (1885) and see also p. 1502(no. 119 (1886); Mali NI., pp. 
306-307(no. 994); Ddri, vol. 2, p. 207; Nawaw!, as quoted by al-Say1it-1, is of the opinion that 

the holy war and martyrdom are part of good deeds that expiate all the rights of Allah (buqjq 
C 

AIM) but do not expiate the rights of human beings (Puqgq al-Ydarniýyin). Sayli T., p. 386. 
56 Mdwa, vol. 7, p. 458; Ghaz W., p. 139; Nawa R., vol. 4, p. 146; Ail§d A., vol. 2, p. 193. 
57 Sara, vol. 24, p. 164; Zayl, vol. 5,199; Sugh, p. 753; According to Ibn Mundhir, this is the 

view of Imdm Abli Ijanifah, Abil Y-usuf and Mu4ammad al-Shaybdni. Nays, vol. 1, p. 15 1. 

" Raja, pp. 297-298; Ya'ld, vol. 1, pp. 375-376; Mard, vol. 2, p. 317; Maqd K., vol. 2, 

168. 
59 M-usd, p. 186; Zarq Z., vol. 5, p. 271; Dard ý., vol. 3, p. 360; See also Khur, vol. 5, p. 270, 

60 Dard ý., vol. 3, p. 359, 
61 Al-Qur'j-n, siZrat al-Baqarah, 2: 280. 
62 Raml N., vol. 4, p. 330. 
63 Musl, vol. 3, p. 1191; Bagha, vol. 4, pp. 341-342 (no. 2128); Bayh, vol. 6, pp. 49-50. 

64 Anas M., p. 547. 
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'AzTz, Umayyah caliph (717-720) relating to the bankruptcy of debtor" who did not 

ask the bankrupt to work to settle his debts. 

The above ruling is summed up and complied with one legal rule stating, 'Ihe 

bankrupt should not be asked for something which is impossible to possess. 7166 

In addition to the above evidences, this is due to the fact that the debt is 

related to the liability of the bankrupt and not to his physical body, 67 notwithstanding 

the agreement between the bankrupt and creditors that the bankrupt has to work to 

settle the debt. 68 The bankrupt should not be asked to work even though the loan was 

made for immoral (a]-fasad) and wrong purpose . 
69 There are, 

however, circumstances that oblige the bankrupt to work. For example, the bankrupt 

should be asked to work if the debt is due by the commission of crime such as 

destroying intentionaRy 70 and appropriating wrongfuHy the other's property. 71 The 

bankrupt should be obliged to work also as part of punishment and reprimand by the 

order of the court. 
72 

65 Anas K., vol. 4, p. 120. 
66 Rafi', vol. 5, p. 23; See also Nawa R., vol. 4, P. 146; Anýd A., vol. 2, p. 193; Subk-1 A., 

vol. 1, p. 308. 
67 Dard K., vol. 3, p. 270; Dard ý., vol. 3, p. 359; Alla, pp. 132-133; However. al-Lakhwi is 

of the opinion that the bankrupt manufacturer should be asked to work and not a 
businessman (al-tffjjr) because the former uses to work. See 'Ilya M., vol. 6. p. 33ý 'Adaw, 

vol. 5, p. 270; Zarqdn-i considers al-Lakhmi's view is weak. Zarq Z., vol. 5, p. ')7 1- 
68 Anas, K., vol. 4, p. 120; ýdwl, vol. 2, p. 129; Dasli, vol. 3, p. 270. 
69 Sugh, p. 461; See also Bayj, vol. 1, p. 154. 
70 Shar M., vol. 3, p. 111; See also KU-ha, vol. 2, p. 173; Gham, p. 215; Bayi, VOL 1. p. 544, 

Subk A., vol. 1, p. 308. 
71 See Ansd A., vol. 2, pp. 193-194. 
12 Sugh, p* 461. 
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However, according to another view of the Ijanbalis, 73 the bankrupt should 
be asked to work as part of punishment and reprimand. Their argument is based on 

the tlad! M, "The Prophet (S. A. W) sold sari' to settle the debt. The sale is for his 

service/usufruct because usufruct is similar to subject matter of sale that makes the 
75 

contract of sale vaEd. 

Their opinions are also based on the practice of 'Umar ibn al-Khattab who is 

76 
reported to employ the bankrupt [in order to settle his debt] . Moreover, their 

opinions are in accordance to one legal rule that provides, "The ability to acquire 

1- 77 
property by work is a must for one's maintenance and those under his support. " 

The first view seems most appropriate between the two. If the bankrupt is 

asked to work, this would contradict the philosophy of the Qur'jhic verse that 

encourages the creditors to give time to the debtor to settle the debts. 78 Furthermore, 

the VadTth used as a rule asking the bankrupt to work is not acceptable due to its 

discontinuity of chain as al-Mdwarcri maintains. 79 

73 Raja, pp. 297-298; Bahij, vol. 3,4391; Ya'Id, vol. 1, p. 375; Najd, p. 370; See also Quda, 

vol. 4, pp. 495-496 who mentions the view is belonging to 'Umar bin 'Abd al-'Aziz, Sawdr. 

al-Anbdr! and Ishdq; Maqd K., vol. 2, pp. 167-168; Mard, vol. 5, p. 317; It is reported that, 

as Ibn Mundh7ir states, lmdm Alpuad allows the bankrupt to work in order to settle his debt if 

he has extra capability. Nays, vol. 1, p. 15 1. 
74 Sarq is a name given by the Prophet (S. A. W) to a person who entered al-Mad-inah and 
indebted to the people. He also was unable to settle the debts even though before taking the 

people's property he said that his property was to arrive soon. His matter was brought before 

the Prophet. The Prophet called the debtor as sarq. Bayh, vol. 6, p. 50. 
75 Qudd, vol. 4, p, 495. 
76 

Mdwa, vol. 7, p. 459, 
77 

Raja, rule 132, p. 297. 
78 

See A]-Qur'j-n, sffmtid-BJqarah, 2: 280. 
79 

Mdwa, vol. 7, p, 459. 
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The obligation to pay unpaid debts should not oblige the bankrupt to accept 

gift, charity, loan, will, divorce through compensation to the husban(ý getting 

married" and accepting blood money for law of retaliation in order to settle his 

unpaid debts. 81 The bankrupt could not be obliged to borrow, to exerclse his right of 

pre-emption 
82 

or to give up his right to exercise the retaliation and accept blood- 

83 
money or to revoke a gift made to his child. 

The bankrupt, however, is obliged to lease out the endowment property made 

to his favour. 84 The rental could be used for debt settlement and maintenance of the 

bankrupt's family. 85 The lease should continue until the debt is paid because the 

endowment property can be used indefinitely. 86 This is, since the endowment 

property could not be sold in order to settle debts. The lease of endowment property 

could not be made if there is a restriction made by the executor of endowment (al 

wi-qV). 87 This is because the condition made by the executor is like a legal 

injunction. There is a legal rule to this effect, "A decision passes by a judge is 

unenforceable if it is contrary to a condition made by the executor of endowment, for 

it is considered similar to the decision made in contrary to the legal rule (al-naýsj'-88 

80 A bankrupt single woman should not be asked to get married in order to get the dowry. 
There is a legal rule states, "The ability to gain a property with getting marriage is not a 

significant wealth. ", Raja, rule 131, p. 296. 
81 Mard, vol. 3, p. 317; See also Nama, p. 421, It is stated that the bankrupt should not be 

forced to take them because the transaction is only complete with his acceptance (al-qabjA 
Contrary to the inheritance that acceptance is not needed; Qudd, vol. 4. p. 496. 
92 BahU, vol. 4, p. 146; 'llydsh maintains that the bankrupt should not be asked to take that 
his Portion of right of pre-emption after the property is sold to the other even though there 

are profits that are available for him to settle some or all of them. 'llyd M., vol. 6, p. 34. 
83 M-usd, p, 186. 
84 Nawa T., p. 51, Bah-u, vol. 3,439; Cf. al-Ghazzdll who says that the Muslim jurists are 

varied on leased out endowment property. Ghaz W., p. 139. 
85 

KAU, vol. 2, P. 173. 
81 Shar M., vol. 3, p. 112. 
87 Raml N., vol. 4, p. 330; Shar M., vol. 3, p. 112, 
88 Nuja A., pp. 108 & 195; See also Say-u A., p. 105. 
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To settle unpaid debts, the bankrupt is obliged to take a compulsory monetary 

compensation for the crime inflicted against him. He should not pardon the 

wrong oer. 
89 

6.2.2 English and Malaysian Laws 

According to English law, discharge of bankruptcy releases the bankrupt 

personally from all the "bankruptcy debts"90 whether proved or provable. The release 

from aH bankruptcy debts is subject to certain liabilities that remain. They are: 

(a) liability continues in respect of any non-provable debt; 91 

(b) the bankrupt remains liable for certain provable debts. They are where the 

liability arises from fraud or fraudulent breach of trust, where the tiability is in 

respect of any fine, and where the liability is for personal injuries 92 arising from 

negligence, nuisance, breach of contract, breach of statutory duty or any other duty 

or arising under any order made in matrimonial proceedings 93 unless the court orders 

to the contrary; 
94 

89 Dard S., vol. 3, p. 270; Anýd A., vol. 2, p. 194. 
90 1? Bankruptcy debt" means any debt or liability to which he is subject at the commencement 
of the bankruptcy; any debt or liability to which he may become subject after the 
commencement of the bankruptcy (including after his discharge from bankruptcy) by reason 
of any obligation incurred before the commencement of the bankruptcy; any amount 

,v17n any specified in pursuance of section 39 (3)(c) of the Powers of Criminal CO rts Act 9 31 

criminal order made against him before the commencement of the bankruptcy, and any 
interest provable as mentioned in section 322(2) of the Act. ksolvency Act 1986, section 
382(l). 
91 InsolvencyAct 1986, section 281(6). 
92 "Personal injuries" includes death and any disease or other impairment of a person's 
physical or mental condition. InsolvencyAct 1986, section 281(8). 
.3 "Family proceeding" means; (a) family proceeding within the meaning of the Afagistmic 

Court Act 1980 and any proceedings which would be such proceedings but for section 
65(l)(ii) of the Act (proceeding for variation of order for periodical payments); and (b) 

.YF family proceeding within the meaning of Part V of the MaLrimonialaudFamil rocce&ns., 
Act 1984 InsolvencyAct 1986, section 281(8). 
94 InsolvencyAct 1986, section 281(l)-(6). 
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the bankrupt remains liable for obligations which arise under a 
confiscation order made under section 1 of the Drug Traffickiqg Act 198691 

Although the bankrupt may be released from liability for a debt, any co- 

obligor (e. g. a partner of the bankrupt, or co-trustee, etc. ) and any person liable as 

surety for him is not so released. 96 

The discharge releases also the bankrupt from various disabilities for which 

undischarged bankrupt suffers. For example, the discharged bankrupt is allowed to 

sit or vote in the House of Lords or Commons. He is also allowed to sit or vote in a 

committee in either House. 97 

The undischarged bankrupt, nevertheless is not free from his statutory duties. 

For example, he is obliged to provide information and be prepared to assist the 

official receiver whenever are required, 98 as the powers to direct a bankrupt to attend 

a private examination survived his discharge from bankruptcy. 99 The bankrupt must 

also provide information and assistance to enable the trustee to carry out his 

duties. 100 The failure to discharge these obligations causes the bankrupt liable for 

contempt of court. 101 

95 Insolvency Rules 1986, rule 6.223. 
96 

InsolvencyAct 1986, section 281(7). 
97 

98 
InsolvencyAct 1986, section 427(l)(a) - (c), (2). 

99 
InsolvencyAct 1986, section 291(4), (5). 
InsolvencyAct 1986, section 366: See Oakes vKmIns [1997] BPIR 699 CA 

100 InsolvencyAct 1986, section 333(l), (3). 
lo'bsolvencyAct 1986, sections 291(6), 333(4). 
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Under Malaysian law, the discharge also releases a bankrupt from A other 
debts provable in bankruptcy. 102 This is similar to the English law Position. The 

release is subject to certain liabilities that continue. They are: 

(a) any debt due to the Goverment of Malaysia or of any State, of any 

person for any offence under any written law relating to any branch of the public 

revenue, or at the suit of any public officer on a bail bond entered into for 

appearance of any person Prosecuted for any such offence unless a certificate in 

writing is given from the authority concern. "' 

(b) any debt or liability incurred by means fraud or fraudulent breach of trust 

to which he was a party. 
104 

(c) any liability in respect of a fine imposed for an offence. 105 

Although the bankrupt may be released from liability for a debt, any person 

who at the date of the receiving order was a partner or co-trustee with the bankrupt, 

or was jointly bound, or had made any joint contract with him or any person was a 

surety or in the nature of a surety for him. 106 

The discharge also frees the bankrupt from various disabifities and 

disqualifications imposed upon the undischarged bankrupt. For example, the 

discharge allows the discharged bankrupt to pursue his action, by filing a summons- 

for-directions that he did not make during his bankruptcy-1070ther examples, he may 

102 BAL&ruTtq: yAct 1967, section 35(l). 
103 BanhruptýyAct 1967, sections 35(2)(a)(b)(3). 
104 

105 
BankTaptcy Aa 1967, s ecti on 35 (2) (c) . 
BmAraptcyAct 1967, section 35(2)(d). 

106 Banh-uptcyAct 1967, section 35(5). 

'I V7,0 Ch bi 't a jWSpDOShj & CO) vsmaijbifl SyedMabameJ &Anor [ 19991 107 pr ,V . wdra Dos (ý 
I MLJ 35 HC. 
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be appointed or acted as a Session Court Judge or Magistrate. The discharged 

bankrupt may also be nominated or elected to or holding or exercising the office of 

Councilor of a local authority. 108 

The bankrupt is, however, not released from his statutory duties. He may be 

conunitted for contempt of court if he willfully fails to perform his duties to provide 

assistance to the Official Assignee in the realisation and distribution of the property. 

The court may also, if it thinks fit, revoke his discharge but without prejudice to the 

validity of any sale, disposition or payment made or thing done subsequent to the 

discharge but before its revocation. 109 

6.3 Subsequent Bankruptcy Order 

A question arises whether a debtor may be declared bankrupt for a second or 

third time. 

6.3.1 Islanic Law 

It is permissible to make a debtor bankrupt for the second time, The 

conditions for the subsequent order are similar to the first order. For example, there 

shall be an application made by the creditors to the court, the debts shall exceed the 

bankrupt's assets and so on. 110 This means that one of the conditions of the 

application for second bankruptcy order is that the discharged bankrupt has received 

108 BankruptcyAct 1967, section 36(l)(a)(b), 2(b). 
109 BanlavptcyAct 1967, section 35A. 
"0 For detail see pp. 15-16. 
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and possessed new assets. The application, according to one view of the Ma-likis, 

would be entertained only after six month from the first bankruptcy order. "' 

There are different views amongst Muslim jurists on whether creditors of the 

first bankruptcy order are entitled to share with the creditors in the second 

bankruptcy order the bankrupt's assets realised for the second order. According to 

the Ijanbalis' 12 and Shafi'is, 113 all creditors would share the bankrupt's assets. 

Hence, creditors in the first bankruptcy order will share the unpaid debts; whereas 

creditor in the second bankruptcy order wiH share aU the bankrupt's assets. "' They 

have equal right in bankrupt's liability and acquired right likewise there is only one 

bankruptcy order. 
115 

According to the Malikis, the creditors who are indebted to the bankrupt after 

the first bankrupt order are more entitled to the bankrupt's assets. The creditors in the 

first bankruptcy order only get the balance of their debts if there is excess of the 

bankrupt's estate. 1 16 The same rule applies, if the bankrupt is made bankrupt for the 

third time. Hence, the creditors of last bankruptcy order share the bankrupt's assets 

in priority of the creditors of the earlier bankruptcy orders. The creditors of the 

earlier bankruptcy orders will share the bankrupt's assets, if there is a surplus of 

assets. 
117 

111 'Ilya M., vol. 6, p. 30; Khur, vol. 5, p. 269; See also Mawd. vol. 5, p. 42, Zarq T. vol. 5. 

p. 269. 
112 Qudd, vol. 4, p. 498; Maqd K., vol. 2, p. 187. 
"' Mdwa, p. 474. 
114 

Maqd K., vol. 2, p. 187. 
115 Qudd, vol. 4, p. 498. 
116 Nama, p. 421; Jall, vol. 2, p. 255; See also'llya M., vol. 6, p. 31-. Khur, vol. 5, p. "oS 
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However, there is an exception to the Mdlikis, view as creditors in the first 

and second bankruptcy orders will share the bankrupt's assets in a case where the 

bankrupt receives the property through gift, inheritance or payment of compensation 

on crime committed against him. 118 They wiR also share the bankrupt's assets if the 

assets receives are a payment of divorce by compensation to the husband, 119 will, 

endowment, salary and buried treasure of the earth (likj7Z). 120 However, Al- 

MawardT, in rejecting the Mahkis view, states that if we allow the priority between 

two rights to exist, then it is better to give the priority to the first. 121 

6.3.2 English and Malaysian Laws 

Undischarged bankrupt may be subject to further bankruptcy proceedings 

based uponany fresh debts that have been incurred after the date of the adjudication. 

Post- adjudication debts cannot be proved for in the existing bankruptcy and there is 

no rule or principle whereby successive bankruptcies may undergo consolidation. 122 

It is well established that the second, and any subsequent, bankruptcy takes 

priority of effect over any previous bankruptcy from which the bankrupt remains 

undischarged. The trustee in the earlier bankruptcy 123 becomes a creditor in the later 

117 Rush T., vol. 10, pp. 511-512. 
118 Anas K., vol. 4, p. 117; Jall, vol. 2, p. 255; Mu-sd, p. 186. 
119 Zarq Z., vol. 5, p. 269. 
120 Dard ý., vol. 3, pp. 361-362; Alla, vol. 2, p. 134. 
121 Mdwa, vol. 7, p. 474. 
122 Flet, p. 80. 
123 "Earlier bankruptcy" means the bankruptcy (or, as the case may be. most recent 
bankruptcy) from which the bankrupt has not been discharged at the conuuencement of the 

later bankruptcy. InsolvencyAct 1986, section 334(l)(b). 
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bankruptcy 124 but in respect to any unsatisfied balance debts provable In the 

bankruptcy of which he is a trustee. 125 

Creditors in the earlier, or in any prior, bankruptcy do not become creditors 

in the later bankruptcy in respect to same debts, since their claims are administered 

coRectively by the trustee in the banlýxuptcy of which they have properly become 

proving creditors. 
126 

Any amount provable in a later bankruptcy by the existing trustee in an 

earlier one ranks in priority after all the debts provable in the later bankruptcy and 

interest on those debts. 127 

Property which was comprised in the bankrupt's estate at the date of 

conunencement of the earlier bankruptcy does not form part of the estate for the 

purposes of the later bankruptcy, and thus remains available for distribution to the 

creditors in the earlier administration. ' 28 In practice, however, the interests of the 

later creditors will be best safeguarded by their causing second, and subsequent, 

adjuchcations to take place. 
129 

It is emphasised that these two sections operate only in relation to the second 

and subsequent bankruptcy of an undischarged bankrupt. Thus, if the later petition is 

124 , Later bankruptcy" means the bankruptcy ansing from that order. InsolVencj'ACt 1986, 

section 334(l)(a). 
'2' InsolvencyAct 1986, section 335(5). 
126 

InsolvencyAct 1986, section 335(5). 
127 

JnsolveacyAct 1986, section 335(6). 
128 InsolvencyAct 1986, sections 335(l), (2), 334(3). 
129 

Flet, p. 80. 
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presented against the bankrupt, but he obtains his discharge prior to the making of 

the later bankruptcy order, then section 334 and 335 will not apply. It is also to be 

borne in mind that most first bankruptcies will be the subject of automatic discharge 

three years after the commencement of the bankruptcy, by virtue of section 279.130 

Malaysian law also provides a rule that relates to subsequent bankruptcy. The 

Official Assignee shall be deemed to be a creditor in respect of any unsatisfied 

balance of the debts provable in the last preceding bankruptcy against the property of 

the bankrupt in the subsequent bankruptcy. 131 

Any property acquired by the bankrupt, since he was last adjudged bankrupt, 

shall vest in the Official Assignee on account of the subsequent bankruptcy. 1 32 

6.4 Annulment of Bankruptcy Order 

The court in England can annul a bankruptcy order if it appears that on any 

grounds existing at the time the order was made, the order ought not to have been 

made, or that to the extent required by the rules, the bankruptcy debts and the 

expenses of the bankruptcy have A been either paid or secured for to the satisfaction 

of the court. 
133 

130 Hunt, p. 3151. 
"' Banhruptcy Act 1967, section 49(l). 
132 RmAryptcy Act 1967, section 49 (1). 
133 Insolvency Act 1986, section 282(l). 
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The court which has jurisdiction may review, rescind or vary any order made 
by it in the exercise of that jurisdiction. ' 34 This confers a general ', safety valvc" 

power on the courts to review, rescind or vary orders on bankruptcy matters. 135 

The order of annulment restores the bankrupt to his pre-bankruptcy status and 

he remains fully liable for all bankruptcy debts. It is to be contrasted with discharge, 

whether automatic or by order, which releases the bankrupt from almost all the 

bankruptcy debts. 1 36 

This provides for the rectification of any injustice, and also to provide for 

those cases where the debtor seeks in the fullest way possible to expunge all the 

traces and connotation of bankruptcy from the established reputation. A further 

reason is in order to avert the onset of disqualifications to which he will be subject 

during bankruptcy, including the disqualification from certain categories of pubfic 

office, which will inevitably take effect before any discharge from bankruptcy can 

come about under section 279 or section'280.137 

Similarly, the court in Malaysia may also annul the adjudication where in the 

opinion of the court a debtor ought not to have been adjudged bankruptý or where it 

is proved to the satisfaction of the court that the debts of the bankmpt are paid in 

full, 138 or where it appears to the court that proceedings are pending in the Republic 

"' InsolvencyAct 1986, section 375(l). 
115 

136 
Seal, p. 425. 

137 
Berr, p. 160. 

138 
Flet, pp. 322-323. due to a The failure on part of the bankrupt to satisfy that the proved debt lawfull, ý 

creditor had been paid in full renders the annulment of bankruptcy order be set asIde by the 

Fligher Court, i. e. Federal Court. KwongAikBazzk vHab CIziew Yin [198512 MLJ 452 FC. 
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of Singapore for the distribution of the bankrupt's estate and effects among his 

creditors. 
139 

The power of the court to annul the adjudication order is discretionary, but it 
140 

must consider all relevant facts and circumstances. Where such an adjudication is 

annulled, all sales and dispositions of property and payment duly made, and all acts 

thereto done by the Official Assignee, or other person acting under his authority, or 

by the court, shall be valid, but the property of the debtor who was adjtidged 

bankrupt shall vest in such person as the court appoint. 141 

This would mean that the annulment of the adjudication order is an 

annulment of all consequences of the making of the receiving and adjudication 

orders that restored the defendant into his original position as if his bankruptcy has 

never OCCUrred. 
142 

The annuhnent of the adjudication order also has the effect of wiping out the 

bankruptcy altogether and puts the bankrupt in the same position as if there has been 

no adjudication. Accordingly, the annulment and rescission of the orders meant that 

the first respondent was not a bankrupt when the order was granted. 143 

139 BmkruptcyAct 1967, section 105(l). 
140 SamB Cre&t &Leasing Sdn Bbd v, PegawaiPeme9, w, 9H&rt,?, Majqysia [1995] 1 Nfl, J 

274 SC. 
"' BankruptcyAct 1967, section 105(2). 
142 Low Hong ali,? s Lie w Ah Deng v. Tan Hor Cb oon (19 5 3) 19 N41-T 222 1 
143 Dato'Haji Mobd MvsKm bin Othman v. Sbuaid bin Lazim & AflOr, [ 1993] 2 CLR 1 -7- 

HC. 
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6.5 Summary 

There are different ways discussed by the Muslim jurists about the discharge 

from bankruptcy order, i. e. by the order of the court, by the distribution of bankrupt, s 

assets by the judge or by appropriation of the bankrupt's assets from the bankrupt. 

The discharge may also be made by the settlement of all debts to the creditors or 

agreement among the creditors to free the bankrupt from bankruptcy. However, 

English law provides that the discharge of bankruptcy is either with the lapse of 

certain period of time or by order of the court. The discharge by order of the court is 

part of the Malaysian law. In addition to this, Malaysian law also provides that 

discharge may be issued by the Official Assignee. 

The above analysis shows that discharge by order of the court is compatible 

for all three legal systems. Islamic law, nevertheless, differs from the other two 1coal t 

systems in the sense that the court is only allowed either to grant or refuse the 

discharge. Whereas, the English and Malaysian courts are not only permitted to grant 

and refuse the discharge but may grant discharge subject to the fulfilment of the 

conditions. 

The analysis demonstrates also that the application for discharge in Malaysia 

law may be made at any time after bankruptcy. While, in English law, the appfication 

is only allowed after the period of five years after the commencement of bankruptcy. 

Furthermore, under Islamic law, the bankrupt, after discharge, remains liable 

to settle the unpaid debts whether provable, non-provable, unsecured or securc(L 

This is because settling unpaid debts is an obligatory duty. The bankrupt, even, 
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should be asked to work, according to one view, in order to settle the unpaid debts. 

Conversely, under English and Malaysian laws, the bankrupt is released from all 

provable debts except the liability arises from fraud or fraudulent breach of trust, 

breach of statutory duties and so on. 

For the subsequent bankruptcy, Islamic law only allows it after the discharge 

is made. While, English and Malaysian laws permits the second bankruptcy to be 

made against discharged and undischarged bankrupt. 

The assets from subsequent bankruptcy are divisible only to the later 

bankruptcy as provided by English and Malaysian laws, and by one view of Muslim 

jurists. 

Finally, English and Malaysian laws give right to the bankrupt to apply for 

annulment of bankruptcy before his discharge. The annulment's right is subject to 

the Uffiment of certain conditions. In contrary, the annulment of bankruptcy is not 

part of the bankruptcy procedures as the Muslim jurists have not discussed it. 

Perhaps, this is because the bankrupt, under Islamic law, would not be jeopardised to 

hold any office. This is based on the Vadith on Mu'ddh who had been appointed by 

the Prophet (S. A. W) as his governor in Yemen after his discharge. 144 Morcover, the 

I not to his body. Thus, bankruptcy order is only restricted to the bankrupt s liability, I 

the bankrupt is free to work in whatever jobs are suitable. 

144 See Raml N., vol. 4, p. 310. 
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CONCLUSION 

The research shows that there are similarities between Islamic BanlTuptcv 

Law, English and Malaysian Personal Bankruptcy Laws. According to these three 

legal systems, bankruptcy procedures start with a presentation of a bankruptcy 

petition to the court for a bankruptcy order. This is to protect the interests of the 

creditors. Moreover, if the presentation of bankruptcy petition is not allowed, the 

rights of the creditors are at risk as there are creditors who try to conce-al their 

property by way of gifts and endowment to their close relatives and friends. 

These three legal systems concur that a creditor or debtor may petition for a 

bankruptcy order. This is because bankruptcy order affects their interests. Thus, once 

a bankruptcy order is made, there are various legal consequences. For examples, 

certain incomplete transactions become void and a bankrupt is unable to dispose of 

his property. Other examples are that a creditor may claim his debt from the 

Viarantor and, creditor of deferred payment debt may prove his debt and share the 

bankrupt's estate. Bankrupt order may subject a bankrupt to a detention. This is 

necessary in order to investigate and ensure that a bankrupt does not conceal aný 

thýing from his creditors. 

Bankruptcy order also gives rise to a right of repossession to owner of 

property whose property intact is among the bankrupt's estate. lshmýc law confers 

such right based on the AhJ-dTth. Whereas, for English and Malaysian laws, it 

based on a sanctity of the contract. 
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Furthermore, these three legal systerns require a realisation of the bwik-. rupt, s 

estate to settle the debts. The estate includes most of valuable assets belonging to the 

bankrupt such as a matrimonial house. They also consider after acquired propeýty 

and income of the bankrupt as part of the estate. This is to make sure that the 

settlement of debts is made as much as possible. 

Islamic, English and Malaysian laws, moreover, agree that a reaEsation is 

subject to inability to include exempt assets, as they are necessities. Without 

excluding such assets, the bankrupt and his dependants may suffer a hardship that 

endangers their life. They also maintain that the property subject to the right of third C 

party is excluded from realisation process due to the fact that a bankruptcy order 

does not affect such property. 

These three legal systems guarantee that those responsible for realisation are 

not accountable to any damage caused during the time of realisation without their 

negligence. If they are liable to pay, nobody will carry out the realisation. 

In addition, Islamic, English and Malaysian laws regulate that djstrjbutj(, n 

takes place after a realisation and sale process. Payment of expenditure relating to 

administration of bankruptcy is given priority. Without paying them befor(2 others, it 

is afraid that the bankruptcy process might be carried out ineffectively. 

Another sin-fflarity is that they recognise that discharge may be by order of 

the court. This is so discharge by order of court provides a satisfaction for thc 

creditors, bankrupt and public at large. Discharge'is usually made after the judLe has 
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investigated the position of the bankrupt thoroughly to eliminate any possibilities II of 

concealment of property. Thus, the creditors would be satisfied. This decision would 

give the opportunity to the public to deal confidently with the bankrupt without any 
fear that their transactions would become invalid, for the bankrupt has been declared 

free from bankruptcy. The bankrupt would also become confident to continue his 

business and Efe as usual as before the order. 

The research also establishes that there are differences between Islamic 

Bankruptcy Law, English and Malaysian Personal Bankruptcy Laws. lslan-ýc law 

perrnits the bankrupt to have his legal action in the law of retaliation or grant pardon in 

accordance with it, especially where it does not involve monetary compensation- There 

are injunctions from the Qur'j-n and 4j-Sth that grant such right. If the court tries to 

interfere by preventing the bankrupt from exercising such right, it wiH con" to 

Islamic law. Neither English nor Malaysian law allows such action because it is under 

the jurisdiction of the Public Prosecutor to initiate the proceedings. Moreover, murder, 

manslaughter and the like are dealt with in specific statutory legislation. 

Islamic law also differs as regard to right of distress durina the time of C 

bankruptcy order. Wan-& law prohibits the landlord to distrain goods of the bankrupt 

in order to pay the unsettled rent. This is due to the fact that any unpaid debt is 

considered a provable debt in a bankruptcy. In contrast, English and Malaysian kiws 
C 

allow thýe landlord to distrain goods of the bankrupt for unpaid rent. 

In addition, Islarnic law penýnits creditors to prevent the debtor from 

travelling and leaving his hometown unless the . latter appoints an agent to P-1Y Is 



266 

debt in his absence or a guarantor to take care of his debt or the debtor pro,, -,, 4es 

security. The prevention of travelling May take place before the bankruptc%, order. 

This is to restrain the debtor from avoiding settlement of debt and to p tect e ngh ro th r-i at Z" 

of the creditors. English law, however, permits a bankrupt to travel as a guarantee to 

his right of freedom of movement. On the contrary, there is a restriction on a 

bankrupt to travel in Malaysia. Malaysian law provides that the Official Assignee or 

the court may only exercise the prevention. It takes place after the bankruptc. v order. 

Another difference is that English and Malaysian laws disqualify a banIxupt 

from holding certain offices such as solicitors and directors of the company upon Iýs 

bankruptcy. But there is no such effect under Islamic law. This is due to the fact tho, 

under Islamic law, a bankruptcy order affects only property and disposition of the 

bankrupt. 

During realisation, Islamic law requires the judge to set aside a certain 

amount of money from the proceeds of sale of the bankrupt's estate for payment of 

maintenance to the bankrupt and his dependants as maintenance is a basic necessit"'. 

However, English law provides no such requirement. For the maintenance, the 

bankrupt is permitted to retain some amount of money from his income. Nlalaysian 

law gives a discretionary power to the Official Assignee to provide allowince I& 

maintenance to the bankrupt and his family. This is to balance the Interests of 

creditors and farnily of the bankrupt. 

These three legal systems provide a different rule relating to distribution. 

Islan-& law encourages that distribution of the bankrupt's estate to firýish as so, )r as 
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possible. Malaysian law imposes time limit for declaring and distributing, dividends 

that is within twelve months after the adjudication to the Official Assignee. This is 

contrary to English law that provides no time-lin-lit but does oblige the trustee to 
declare and distribute dividends, whenever he has sufficient funds in hand provided, 

it is assumed, that the size of dividend so distributable is not disproportionate to the 

cost of distribution. Moreover, English and Malaysian laws provide that distribution 

is for the payment of interest if there is surplus of assets. But the payment of interest 

on the loan is not part of distribution process according to Islamýic law. This is 

because the interest is considered part of the usury that is illegal and prohibited on 

the basis of legal injunctions provided by the ()ur,! Tn and APYdIth. 

Islamic law varies with English and Malaysian laws on the right of wife it) 

share the bankrupt's assets. Islamic law allows the wife to share the bankrupt's assets 

since it gives right to the wife to be in equal footing with the ordinary creditors for 
C 

her claim of debts. On the contrary, English and Malaysian laws consider the wife as 

a postponed creditor. She is paid only after all other creditors are paid in full and 

with interests. 

After discharge, the bankrupt remains liable to settle the unpaid debts 

whether provable, non-provable, unsecured or secured according to Islarnic law. This 

is because, settling unpaid debts is an obligatory duty as the Qur'Yn and AýadjM 

provide. The bankrupt, even, should be asked to work in order to settle the unplid 

debts. Conversely, under English and Malaysian laws, the bankrupt is released from 

all provable debts except the liability arising from fraud or fraudulent breach of trust, 

breach of statutory duties and so on. 
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They differ as regard to annulment of bankruptcy order. Enchsh arA c 
Malaysian laws give right to. the bankrupt to apply for annulment of bankr-uptc,, 

before his discharge. In contrast, the annulment of bankmptcy is not part of the 

bankruptcy procedures. This is because the bankrupt, under Islarnic law, would not 
be jeopardised to hold any office. Moreover, the bankruptcy order is only restricted 

to the bankrupt's hability, not to his body. 

Suggestions and Recommendations 

There are few suggestions to be made in order to streamline Malaysian 

Personal Bankruptcy Law with the basic principle of Islan-& law. Firstly, Malaysian 

law provides that the property of a bankrupt divisible arriongst his creditors my 

include not only property belonging to him but also property owned by another 

person. I If property owned by another person is permitted to be distnbuted to the 

creditors, it is unjust and considered as taking the property of other unlawfuUy. This 

is contradict to the Qur'jhic injunction, "0 you who believe! Do not devour one 

another's possession wrongfully except it be a trade amongst you by mutual 

consent. ,2 Such rule also against the , ffadRA "It is not permissible for a IvIuslim to 

take his feUow Muslim's property except in proper manner. 7ý3 Therefore, it is 

proposed that such provision to be revised. 

Furthermore, the revision is necessary as such provision ceases to be Part Of 

English law after English Parliament accepted the recommendation that the Cork 

'BaLbb-uptqyAct 1967, section 48(b)(iii); Cf. p. 164. 
2 A]-Qur'j-n, sgmt al-Nýsa, 4: 29. 
3 Daru, vol. 2, p. 20(nos. 2862,2863); See also Shaw, vol. 5. p. 341. 



269 

Conu-nittee made on the matter. 4 Not only that, the A UsLralian Banb"uptcy Act jqe; ý,, 

has omitted the provision, as has the New Zealand Insolvency Act 1967 The law 

the matter has ceased to operate in Canada since 1949.5 

Secondly, there are provisions in Malaysian law that allow the Payment of 

interests to the creditors. For examples, the law provides that any surplus sha-H be 

applied in payment of interest 6 and the bankrupt is entitled to any surplus remaining 

after the payment in full of his creditors with interest. 7 The payment of interest is 

against the principle of Islamic law. This is due to the fact that the debtor is only 

liable to pay the amount that he owes. No interest is required as interest is corisidered 

as part of usury that Islanýiic law prohibits. The prohibition of usury is clearly statcd 

in the Qur, 4-n, "Those who take usury will not rise up (on the Day of Resurrection) 

except like those maddened by Satan's touch. For they claim that trading is like C 

usury, whereas Allah has made trading lawful and prohibited usurý'. "8 Such 

prohibition of usury is also based on the Hadi-th, "The Prophet (S. A. W) cursed the 

one who accepted usury, the one who paid it, the witness to it and the one who 

recorded it. " 9 Therefore, it is suggested that any provision relating to interest should 
C 

be repealed. 

For detail discussion on the recommendations, see Cork, pp. 248-250, paras. 1081-1093 

Cf. pp. 160-162. 
5 Cort p. 250, para. 109 1. 
6 BankruptcyAct 1967, section 43(5). 
7 BankruTtcyAct 1967, section 69. 
8 2: 2-76 and sUrX Al 

al-Qur'j-n, sgrat al-Baq=b, 2: 275; See also sUrat 4-B-VaL2b 

3: 130; Bukh, vol. 3, pp. 11-12; Ddwu, vol. 3, p. 244(no. 3333). 
9 Ddwu, vol. 3, p. 244(no. 3333); See also Bukh, vol. 3, pp. 11- 12; 
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Thirdly, Malaysian law provides that the discharge releases a banInpt from 

all debts provable in bankruptcy. 10 This provision does not fit with the principle of 
Islamic law as the bankrupt's 

I 
debts that could not be settled during the bankruptc, 

procedure are still under the responsibility of the bankrupt. " He has to settle theill, 

even if his bankruptcy is declared to have come to an end. This principle is based on 

the HadTth, "The debt has to be paid. " 12 The nde relating to obligation to Pay the 
debt is also mentioned in the other HadTth, "The soul of the believer is suspended 

unless he settles his debt. 9713 

Moreover, the obligation to settle the debt has not ceased, even thouah the 

debtor is a martyr who is yet considered the most respected person before A Hah. This 

is based on the VadTth, "I swear by AIlah that a person who dies in the way of Allah, 

he is having life, dies and having life again and then is killed in the way of AHah, he 

could not enter the Paradise unless he pays the debt. 14 There is another VadTth that 

emphasises this obligation when a Companion of the Prophet asked about whether 

such a person is pardoned all his sins and liabilities upon his martyrdom. The 

Prophet (S. A. W) answers, "Yes, except for debts. Jibril said that to me. "' 5 Therefore, 

it is recommended that the provision relating to a release of bankrupt from all 

provable debts after his discharge to be omitted. 

10 BAL? AruptcyAct 1967, section 35(5); Cf. p. 253. 
11 Maws, vol. 5, pp. 322 -323; Cf. p. 246-247. 
12 Ddwu, vol. 3, pp. 296-297(no. 3565). 
13 Tirm, vol. 3, pp. 389-390(nos. 1078-1079; See also Ddn, vol. 2. p. 262, Ba,, ha, vol. 4. 

352(no. 2140); Tabr, vol. 2, p. 133. 
14 Bagha, vol. 4, pp. 350-351(no. 2138). 
15 Musl, vol. 3, p. 1501(no. 117 (1885) and see alsd p. 1502(110- 119 (1886)ý PP 

306-307(no. 994); Ddri, vol. 2, p. 207. 



271 

Fourthly, Malaysian law considers that the matrimonial house is part of the 

bankrupt's estate that is subject to the sale. This is because upon the adjudication, -iii 

property of the bankrupt are vested in the hand of the Official Assignee. 16 Thus, the 

official Assignee may seR such house immediately after the adjudication withotit 

taking care the consequences to the affairs of the bankrupt and his family. This Is so, 

as the house is considered the substantial assets available for distribution to settle the 

debts. It is afraid that harm may be caused to the bankrupt and his dependants if there 

is no rule to restrict the power of sale of the house by the Official Assignee. 

Moreover, eviction from the house will often be a disaster not only for the banknipt 

but also for those living with him. Hence, selling the house after the adjudication 

should be avoided, as it causes a harm that the Islamic law prohibits. To this effect, 

the Prophet (S. A. W) is reported to have said, "There should be neither harming nor c 

reciprocating han-n, if a person harms the other, Allah harms him and if a person 

causes trouble to other, Allah causes trouble for him. " 17 Thus, to prevent harm to the 

bankrupt and family, the provision on sale of the matrimonial house under Malavsian 

law should be considered for review. 

The review should include, for example, a provision that requires the Official 

Assignee to postpone the sale of the matrimonial house for a reasonable period of 

time such as, six months. This is to allow the bankrupt to find a suitable 

accommodation for his family. There should also be a provision that ma-v allow the 

bankrupt or his dependants to apply to the court for an order extending the period of 

postponement when there is a necessity. Further-more, the sale of the matrimonial 

house should only be carried out after the court sanctions it. Thus, con,, -ficting of 

16Ban, kruptcyAct 1967, section 24(4); Cf p. 195. 
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interests between the creditors and, the bankrupt and family May be redressed 

accordingly. 

Finally, Malaysian law provides that the Official Assignee as he thinks just t, 

use his discretion to provide allowance of maintenance for the bankrupt and hIS 

family. 18 This principle is not corresponding with the principle of Islamic law as the 

judge is obliged to retain some of the proceeds from the sale for the payment of 

maintenance to the bankrupt and his family, as maintenance is a basic necessity. " 

This is also due to the fact that the maintenance is one of the necessities that is not 

affected by the interdiction involving another party 20 and to be given priority ovcr 

the creditors' rights. 21 Al-Sularn-i says, "(H)is interest as regards to maintenance of C7 

himself and his dependants [from the day of bankruptcy declaration until the 

,, 22 
repayment of the debt] is given priority over the interest of his creditors. The 

priority is based on the Hadith referring to, "A person from the Banu 'Udhra set a 
I 

slave free after his death. This news reached the Prophet (S. A. W) who consequently 

asked, "Do you have any property besides it? " He said, "No. " Upon this the Prophet 

(S. A. W) said, "Who would buy it from me? " Nu'aym bin Abd Allah bought it for 

eight hundred drhams and brought it to the Prophet (S. A. W) who retumed it to I! -, c 

owner. As a consequent, the Prophet (S-A-W) advised imperatively, "Start with ý'Q)Llr 

own self and spent it on yourself, and if anything left, it should be spent on ý'OLIr 

family, and if anything left, it should be spent on your relatives and then Eke this and 

17 Daru, vol. 2, p. 56 (no. 3060); See also Nawa T., pp. 106-107(no. 32). 
18 B&&rvptcyAct 1967, section 68(2); Cf. P. 199. 
19 Hatt, vol. . 5, p. 47; Dard S., vol. 3, p. 277; See also Mawd, vol. 1, p. 2969; 

Raral N.. Nol. 4, 

P. 32ý, Jayy, vol. 1, p. 223; Cf. pp. 195-199. 
20 Ghaz, vol. 2, p. 248. 
21 '01 1 

fen vol. ). p, 443 ý Mawd, 

22 
Marg, vol. 3, p. 286; 'Ayn-I S., vol. 1, p. 224; A 
Sula, vol. 1, p. 79. 
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like thiS't. 
23 Therefore, it is proposed that the provision Should read that it is a duty of 

the official Assignee to provide maintenance to the bankrupt and his dependants. 

In short, there are sirnihnities and differences between Islamic Bankruptcy 

Law, English and Malaysian Personal Bankruptcy Laws. 

rol. 3, pp. 692-693(no. 41). 
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Glossary 

cadam nafidh : non-enforceable 
adillah : injunctions 
5h5d : solitary ýadTth 
ajal majh7ul : unknown period 
5 mil : an agent manager 
(5mm : general 
'ammah : paternal aunt 
amanah : trust 
amardt al-iflds : signs of bankruptcy 
6aqar : real property 
4 aqd : contract 
'a-riyyah : contract of borrowing 
'arU4 : merchandise/goods 
aý4 : most authentic view 
A : basic rule 
awrah : pudendum 
'ayddn : two festivals 
bay' : contract of sale 
bay' al-salam : contract for delivery with prepayment 
ba-til : void 
bayt al-ma I : Muslim common fund 
bayyinah : evidence 
dalladl : broker/auctioneer 
4aman : compensation 
damm : blood-money 
4arar 'a m : general hardship 
4arar kha : specific hardship 
dayn : debt 
dayn al-mu'aJjal : deferred payment debt 
dayn. al-mumtdz : priority debt 
dhimmmah : liability 
dinar : golden coin 
d-in : religion of Islam 
diyyah : blood money 
faqir : poor 
far4 : absolute duty 
fasad : immoral act 
faskh : annulment 
faskh al-nikah : annulment of marriage 
fatdwa : legal opinions 
fawr : instantaneously 
fi qh : jurisprudence 
f ur; U_ : branch rules 
ghabn : misrepresentation 
ghabn al-fahish : flagrant misrepresentation 
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ghabn al-yasTr : trivial misrepresentation 
ghalat, mistake 
ghayr Idzirn non-legaRy binding 
ghdlib predominant practice 
ghuramd' creditors 
hadd punishment determined by law 
hadiyyah present 
ýdffi? memoriser of the Qur'an 
ýajj pilgrimage 
ýadjiyyah necessary 
ýajr interdiction 
hadl current Lmmal carrier/porter ýaqq right 
hawalah transfer of debt 
hibah gift 
hukrn legal rule L -q al-ddamiyyin . qu : rights of human beings 
buqu7q Allah : rights of Allah 
ibrd' : release from liability 
'iddah : waiting period 
iflads : bankruptcy 
ijmat : consensus of opinion 
ijarah : contract of lease 
ijtiha-d : personal judgement 
Had' : an oath on the part of the husband that he will abstain from 

sexual intercourse 
'illah : effective cause 
iqalah : mutual rescission 
iqrar : confession 
irsh : compensation 
ishhad : attestation of witness 
isnad : chain of narrator 
istisna' : contract of manufacturing 
istiý 

. qaq : acquired right 
istist-ifa' : fulfilment 
ja-hid : denier 
j ihýa d : holy war 
jumhUr : majority of Muslim jurists 
kaff-drah expiation 
kaf-il : guarantor 
kayydl : measurer 
khalah : maternal aunt 
khaITfat al-mayyit : successor of the deceased 
khiyar : option 
khiydr al-'ayb : option of defect 
khiyar al-majlis : option of session 
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khiydr al-shart : option of stipulation 
INA' : divorce through compensation to the husband 
kiswah : clothing 
Id wilayah : no legal power 
lazim : legally enforceable 
li'dn : mutual imprecation 
ma'du-m : non-existence 
matrff : reasonable basis 
maýýaf : copy of the Qur'an 
ma g siyyah : sinful act 
ma&iýb/ madhahib : school of law 
magWub, : impounded 
mabr : dowry 
in* mithl-I : alike dowry 
mabjUr 'alayh : interdicted person 
mdl : property 
mdl al-muýdlib : public fund 
mall' : solvent 
manfa'ah : usufruct 
mar4 al-mawt : death sickness 
maýlabah : public interest 
mawh7ub lah : donee 
mirath : inheritance 
mu'awwaddt : synallagmatic transactions 
mulafial : deferred payment 
mu'dmalat : transactions 
mudd yana t : debts 
muflis :a bankrupt 
mufsidah : injury 
muft-i majin : an insane Jurisconsult 
muhabah : favourable consideration 
muidr-i muflis : bankrupt tenant 
muna-d7l : crier/announcer 
muqasamdt : partnerships 
muqri4 : lender 
muqtari4 : subject matter of loan 
mursal discontinued or disconnected ýaffth 
murtahin mortgagee 
mut'ah i upon divorcing her 

a payment by a husband to his wife 
mut'ah kha specified mut'ah 
nadhr vow 
nafaqah wajibah : compulsory maintenance 
nafaqah : maintenance 
nasab : attachment of paternity 
nuj-UM al-kitýibah : instalment payment for manumission 
qabd : taking possession 
qab7u- I : acceptance 
qadhf false accusation of adultery 
qar4 contract of loan 
flnfi ni ', imd intentional murder 
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qawa ' id : rules 
qawa'id fiqhiyyah : Islamic legal rules 
qawl al-jadi-d : new opinion of Imam al-Shadfi'! 
qawl al-qad-im : old opinion of Im5m al-Shdfi'-i 
gha§ib : who takes a thing wrongfully 
qiýd§ : law of retaliation 
q1raýVmuqarabah : dormant partnership 
rabb al-mal : capital provider 
rahn : mortgage 
ribd : usury 
rikdz : buried treasure of the earth 
rui 

CA 

: return to the marriage 
saf ih : spendthrift person 
sadaqah : donation 
§addq musamma : prescribed dowry 
§ah-ih ' : authentic W71th 
§aiah : prayer 
sdni' : manufacturer 
sawn : fasting 
shahid : martyr 
shdfi' : pre-emption claimant 
shuf'ah : pre-emption right 
sukna : shelter 
ýukdk : legal documents 
§Ulý : reconciliation 
surah : chapter in the Qur'a n 
ta'aluq : relating 
taýarruf : disposition 
tabarru'at : gratuitous transactions 
tab-ib jadhil : ionorant doctor 
tadlTs : fraud 
tafs1r : commentary of al-Qur'an 
taJir : businessman 
talaq : di vorce 
taqwd : piety and righteousness 
tard d : mutual consent 
tard q-1 : defer 
thabata : norm 
thaman mithlT : exemplary price 
thiqah : trustworthy 
tuhmah. : accusation 
udýiyyah : immolation 
'usr : insolvent 
u§51 al-shar' : basic fundamental of law 
wadT'ah : contract of safe keeping 
wahm : suspicion 
wa§iyyah - bequest 
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wakdlah/ wakdla-t : agency 
wal7i al-damm : avenger of blood 
waqf : endowment 
waqf ahl-1 : private endowment 
wazzýn : weigher 
waqif : executor of endowment 
zaUh : ah-nsgiving 
zann : presumption 
zawdi : marriage 
zind : adultery 
ziyadat al-athdr : consequential increase 
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